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CASE NAME:

CASE NUMBER:
LOS ANGELES, CALI FORNI A

DEPARTMENT NO. 53

COURT REPORTER:
APPEARANCES:

T VE:

THE COURT: GOOD MORNI NG EVERYONE.

TO DEPARTMENT 53.

DOTCONNECTAFRI CA TRUST
VS. | NTERNET CORPORATI ON
FOR ASSI GNED NAMES AND
NUVBERS, ET AL.

BC607494
WEDNESDAY, FEBRUARY 6,
2019.

HON. ROBERT B. BROADBELT,
111, JUDGE

LAURI E M LLER, CSR #6457
(AS HERETOFORE

MENTI ONED. )

10: 32 A M

VEL COVE

THE COURT WLL CALL NUMBER 8 ON THE
CALENDAR, DOTCONNECTAFRI CA TRUST VERSUS | NTERNET

CORPORATI ON FOR ASSI GNED NAMES AND NUMBERS.

CASE NUMBER BC607494.

THS IS

THE COURT NOTES THAT I T HAS SI GNED AND W LL
FI LE TODAY AN ORDER APPQO NTI NG COURT- APPROVED
REPORTER AS OFFI CI AL REPORTER PRO TEMPCORE
LAURI E M LLER TO SERVE AS THE OFFI Cl AL REPORTER PRO
TEMPORE FOR TODAY' S PROCEEDI NGS.
AT TH'S TIME |''LL ASK COUNSEL TO STATE
THEI R APPEARANCES, BEG NNI NG W TH PLAI NTI FF' S

COUNSEL.
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MR. BROMWN: ETHAN BROWN ON BEHALF OF
PLAI NTI FF, DOTCONNECTAFRI CA TRUST.

M5. COLON: SARA COLON ON BEHALF COF
PLAI NTI FF, DOTCONNECTAFRI CA TRUST.

M5. YEGAZARI AN:  NONA YEGAZARI AN.

M5. BURKE: ERI N BURKE ON BEHALF COF
DEFENDANT | CANN.

THE COURT: ONE MOMENT, PLEASE.

M5. BURKE: SURE.

MR LEVEE: JEFF LEVEE, ALSO ON BEHALF OF
| CANN.

THE COURT: THANK YOU.

M5. OZUROVI CH  KELLY OZUROVI CH ON BEHALF OF
| CANN.

THE COURT: THANK YOU.

M5. PUSHI NSKY: AND AMANDA PUSHI NSKY ON
BEHALF OF | CANN.

THE COURT: THANK YOU.

ANY OTHER COUNSEL APPEARI NG TGDAY? AND DO
VWE HAVE -- | S THERE SOVEONE APPEARI NG BY COURTCALL
TODAY?

M5. BURKE: NO YOUR HONOR.  OUR CLI ENT
WASN' T SURE | F SHE WAS GO NG TO BE ABLE TO MAKE I T,
BUT SHE IS HERE TODAY, SO NO, WE DON T NEED
COURTCALL.

THE COURT: OKAY. THANK YOQU. SO FEEL FREE
TO BE SEATED, EVERYONE. THANK YOU.

THE MATTER | S BEFORE THE COURT TODAY FOR TWO
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THI NGS ON CALENDAR. FIRST IS THE TRIAL, PHASE | OF A
Bl FURCATED TRI AL, ON THE | SSUE OF DEFENDANT | NTERNET
CORPORATI ON FOR ASSI GNED NAMES AND NUMBERS, VWHI CH IS
ALSO KNOMWN AS | CANN, I-GA-N-N. SO IT S A BI FURCATED
| SSUE ON THE -- OR Bl FURCATED TRIAL ON THE | SSUE OF
DEFENDANT | CANN S AFFI RVATI VE DEFENSE ON JUDI Cl AL
ESTOPPEL.

THE SECOND THI NG THAT WE PUT ON CALENDAR
TODAY |'S A TRI AL SETTI NG CONFERENCE ON THE RENAI NI NG
| SSUE.

SO I'LL DEFER THE TRI AL SETTI NG CONFERENCE
UNTI L WE' VE COVPLETED THE PROCEEDI NGS ON THE PHASE |
OF TRIAL, AND WE' LL ADDRESS THE TRI AL SETTI NG
CONFERENCE ON THE REMAI NI NG | SSUES.

SO LET ME FI RST ADDRESS THE READI NESS FOR
TRI AL ON PHASE 1I.

| S PLAI NTI FF READY FOR TRI AL?

M5. COLON:  YES, YOUR HONOR

THE COURT: OKAY. THANK YOU.

AND | S DEFENDANT | CANN READY FOR TRI AL?

MR LEVEE: YES, YOUR HONOR

THE COURT: OKAY. THANK YOU.

A COUPLE MATTERS BEFORE WE BEG N W TH
OPENI NG STATEMENTS.

ONE THI NG | DI SCOVERED WHEN | WAS REVI EW NG
THE FILE OF THHS CASE FOR TODAY' S TRIAL IS | WAS
TRYI NG TO FI ND THE OPERATI VE PLEADI NGS. | N OTHER
WORDS, THE OPERATI VE COVPLAI NT AND OPERATI VE ANSVEERS
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TO THE COVPLAINT. THE -- | DON' T HAVE ALL OF THE
PHYSI CAL COURT FILE. | THI NK WE' RE ON VOLUME 15 NOW

| THINK | ONLY HAVE THE LAST THREE VOLUMES. AND THEN
| HAD A DI FFI CULT TIME TRYI NG TO FI ND OUR | MAGE
DOCUMENTS ON THE COURT' S CASE MANAGEMENT SYSTEM THE
OPERATI VE COMPLAI NT.

FROM WHAT | DI SCOVERED I N MY REVI EW OF THE
MATTER |'S THAT I TS MY UNDERSTANDI NG THAT THE CASE
WAS REMOVED TO FEDERAL COURT AT ONE PO NT, AND THEN
THE FEDERAL COURT REMANDED THE CASE BACK TO STATE
COURT. AND | DID FIND -- LOOKS LIKE | T WAS ATTACHED
TO ONE OF THE DOCUMENTS | N THE COURT FILE -- THE
FEDERAL COURT ORDER, THE UNI TED STATES DI STRI CT
COURT, FILED OCTOBER 19, 2016, AND | T STATES, |N PART
(AS READ) :

"ON FEBRUARY 26, 2016,

PLAI NTI FF, DOTCONNECTAFRI CA TRUST,

FILED A FI RST AVMENDED COVPLAI NT. "

SO | T APPEARS AS THOUGH THE FI RST AMENDED
COVPLAI NT MAY HAVE BEEN FI LED | N FEDERAL COURT, BUT |
DON' T KNOW THE HI STORY OF IT. AND | COULDN T FIND A
COPY OF THE FI RST AMENDED COVPLAI NT | N THE STATE
COURT FI LE.

SO M5. COLON -- IS IT Ms. COLON?

MS. COLON: YES. NMB. COLON, NOT COLON.

THE COURT: DO YOU W SH TO ADDRESS THAT?

MS. COLON: YES, IF | MAY, YOUR HONOR. IT'S
ACTUALLY EXH BIT 37, JONT EXH BIT 37, |F THAT' S
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HELPFUL. THE FI RST AMENDED COMPLAINT IS I N YOUR
TRI AL Bl NDER.

THE COURT: OKAY. THANK YOQU. AND HOW ABQUT
ANSVERS TO THE FI RST AMENDED COVPLAI NT?

M5. COLON: UNFORTUNATELY, NO, THERE ARE NO
ANSVEERS AS AN EXH BI T.

THE COURT: OKAY. |S THE PLAINTI FF'' S FI RST
AMENDED COMPLAI NT -- IS THAT THE OPERATI VE COVPLAI NT?

M5. COLON: IT IS HOANEVER, CERTAIN OF THE
CLAI M5 WERE DI SM SSED AFTER | CANN' S MOTI ON FOR
SUMVARY JUDGVENT I N THI S CASE.

| CAN TELL YOU VWH CH CLAI Ms STI LL REMAI N.

THE COURT: THAT'S OKAY. | HAVE THE ORDER
ON THE SUMVARY JUDGMENT MOTI ON.  THAT' S THE COURT' S
ORDER FI LED AUGUST 9, 2017; DOES THAT SOUND ABOUT
Rl GHT?

M5. COLON:  YES. THAT'S CORRECT, YOUR
HONCR.

THE COURT: OKAY. THANK YOU.

AND, |'M SORRY, WHI CH EXH BI'T IS PLAI NTI FF' S
FI RST AMENDED COMPLAI NT I N THI S ACTI ON?

M5. COLON: I T'S JONT EXH BIT 37.

THE COURT: OKAY. THI SIS WHAT I'M GO NG TO
ASK PLAI NTI FF TO DO, PLAINTIFF' S COUNSEL, IS |'M
GO NG TO ORDER PLAI NTI FF''S COUNSEL TO FILE -- | T CAN
BE A NOTI CE, WHATEVER YOU WANT TO CALL |IT, NOTICE OR
A DECLARATI ON, AND ATTACH TRUE AND CORRECT COPI ES OF
PLAI NTI FF'' S FI RST AMENDED COVPLAI NT, OF THE OPERATI VE
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COVPLAI NT, AND ALSO ATTACH COPI ES OF THE DEFENDANT' S
ANSVEERS TO THE FI RST AMENDED COWVPLAI NT SO I CAN MAKE
SURE THOSE ARE I N THE STATE COURT FI LE, OKAY?

M5. COLON:  OKAY.

THE COURT: CAN YQU Kl LE THOSE TOMORROW?

M5. COLON:  YES, YOUR HONOR

THE COURT: OKAY. THANK YOU.

SO THE COURT ORDERS PLAINTI FF TO FILE A
NOTI CE OR DECLARATI ON ATTACHI NG FI LE- STAVPED,
CONFORMED COPI ES OF THE FI RST AMENDED COVPLAI NT AND
DEFENDANT' S ANSVERS TO THE FI RST AMENDED COMPLAI NT NO
LATER THAN FEBRUARY 7, 2019. THANK YOQOU.

ALL RIGHT. NEXT THE COURT WLL TAKE UP AND
ADDRESS PLAINTIFF'S MOTION IN LI M NE NUMBER ONE. THE
COURT PREPARED A TWO- PAGE WRI TTEN TENTATI VE ORDER

DI D COUNSEL ON BOTH SI DES RECEI VE A COPY OF
THAT TODAY?

M5. BURKE: YES.

M5. COLON:  NO YOUR HONOR

MR BROMN: | THI NK THEY' RE Rl GHT HERE AND
VWE JUST DIDN' T NOTICE. | APOLOA ZE.
THE COURT: OKAY. | GUESS WE DI DN' T BRI NG

THAT TO YOUR ATTENTI ON.
DO YOU HAVE A COPY OF THAT, Ms. COLON?
M5. COLON:  YES.
THE COURT: AND MR LEVEE?
MR LEVEE: YES, | DO YOUR HONOR.
M5. BURKE: YES.

Page 9
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THE COURT: OKAY. |'LL G VE YOU A MOMENT TO
REVIEW I T, AND THEN |'LL ALLOW COUNSEL TO BRI EFLY
ADDRESS MOTI ON I N LI M NE NUMBER ONE. THAT' S
PLAI NTI FF*'S MOTI ON I N LI M NE NUVBER ONE.

(BRI EF PAUSE | N THE PROCEEDI NGS. )

THE COURT: LET ME KNOW WHENEVER YOU RE
READY, Ms. COLON.

M5. COLON:  YES. |'M READY, YOUR HONCR
THE COURT: |' M SORRY?
M5. COLON:  |' M READY, YOUR HONOR.

THE COURT: OKAY. THANK YOU.

SO AT TH'S TI ME THE COURT W LL ADDRESS
PLAI NTI FF*'S MOTI ON I N LI M NE NUVBER ONE. ANYTHI NG
YOU WSH TO ADDRESS ON THE -- THE COURT' S TENTATI VE
'S TO DENY THE MOTI ON I N LI M NE NUMBER ONE FOR THE
REASONS STATED, BUT THE ORDER DOES STATE.

HONEVER, PHASE | OF THE BI FURCATED TRI AL I N
THI'S ACTION IS LI M TED TO DEFENDANT | CANN S
AFFI RVATI VE DEFENSE OF JUDI Cl AL ESTOPPEL. THE COURT,
THEREFORE, EXPECTS THE PARTIES TO LIM T THE EVI DENCE
AND ARGUVENT THEY PRESENT I N PHASE | OF THE
Bl FURCATED TRI AL TO THAT WHICH | S RELEVANT TO THAT
AFFI RVATI VE DEFENSE.

OKAY. ANYTH NG YOU W SH TO ADDRESS ON THE
PLAI NTI FF''S MOTI ON I N LI M NE NUMBER ONE, MS. COLON?

M5. COLON: NO YOUR HONOR  TO THE EXTENT

Page 10
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THAT THE RULING LIM TS TRIAL TO THE JUDI Cl AL ESTOPPEL
OF DCA, IT'S FINE WTH THE TENTATI VE.

THE COURT: OKAY. THANK YOU. AND IS IT
MS. BURKE?

M5. BURKE: |IT IS

THE COURT: M. BURKE, ANYTHI NG YOU WSH TO
ADDRESS?

M5. BURKE: YOUR HONOR, WE' RE ALSO FINE W TH
THE TENTATIVE. WE HAVE NOT NOR W LL WE BE ARGU NG
ANY DEFENSE OTHER THAN JUDI Cl AL ESTOPPEL. WE DO
RESERVE THE RI GHT TO MAKE THE ARGUVMVENTS AFTER THE
EVIDENCE | S I N ON EQU TABLE RELI EF THAT' S APPROPRI ATE
UNDER JUDI Cl AL ESTOPPEL. BUT W TH THAT, WE RE FI NE
W TH THE TENTATI VE, YOUR HONOR.

THE COURT: OKAY. THANK YOU.

SO THE COURT' S RULING IS TO ADCPT I TS
VRl TTEN TENTATI VE ORDER DENYI NG PLAI NTI FF''S MOTI ON I N
LI M NE NUMBER ONE, AND THAT WLL BE FI LED.

NEXT THE COURT WLL PO NT OQUT THAT THE
PARTI ES FI LED A DOCUMENT ENTI TLED " DCA DEPOSI TI ON
DESI GNATI ONS AND | CANN' S COUNTER- DESI GNATI ONS, " WH CH
| NCLUDED DESI GNATI ONS OF DEPOSI TI ON TESTI MONY TO BE
PRESENTED AT PHASE | OF THE BI FURCATED TRI AL AND
OBJECTI ONS THERETO

AND SO THE PARTI ES | NCLUDED A COLUWN ON THE
Rl GHT- HAND SI DE OF THE PAGE FOR RULI NG BY COURT ON
OBJECTI ONS, AND THE COURT HAS HANDWRI TTEN | TS RULI NGS
IN THE COLUWMN, RI GHT- HAND COLUMN, FOR RULI NGS BY

Page 11
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COURT ON OBJECTI ONS AS TO EACH OF THE OBJECTI ONS.

SO I JUST WANT TO PO NT -- DI D BOTH SI DES
RECEI VE A COPY OF THE COURT' S -- I T'S CALLED " ORDER
ON OBJECTI ONS TO DCA DEPGCSI TI ON DESI GNATI ONS AND
| CANN' S COUNTER- DESI GNATI ONS" FI LED TODAY?

M5. COLON?

M5. COLON:  YES, YOUR HONOR.

THE COURT: OKAY. THANK YOU.

AND MR. LEVEE?

MR LEVEE: YES, WE HAVE, YOUR HONOR.

THE COURT: OKAY. THANK YOU.

ALL RIGHT. AND AS TO PHASE | OF THE
TRIAL -- | TH NK WE DI SCUSSED THI S AT THE FI NAL
STATUS CONFERENCE -- VWHAT | ENVISION | S THAT THE
DEFENDANT, | CANN, W LL PRESENT | TS CASE-| N-CH EF ON
THE BI FURCATED TRI AL ON THE | SSUE OF THE AFFI RVATI VE
DEFENSE JUDI CI AL ESTOPPEL FI RST BECAUSE THEY HAVE THE
BURDEN OF PROCF.

AND THEN WHEN THEY' VE COMPLETED THEI R
PRESENTATI ON OF THEI R CASE I N CH EF, THEN THE
PLAI NTI FF W LL HAVE AN OPPORTUNI TY TO PRESENT | TS
CASE- | N- CHI EF.

AND THEN VWHEN BOTH SI DES REST, THE COURT
| NTENDS TO ORDER CLOSI NG ARGUMENTS BE PRESENTED BY
VWRI TTEN BRI EF.

AS TO WTNESSES IN TH S Bl FURCATED TRI AL, | N
PHASE |, THE COURT HAS A JO NT W TNESS LI ST THAT THE
PARTI ES FI LED.

Page 12
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SO LET ME JUST FIND QUT FROM FI RST OF ALL,
DEFENDANT | CANN, WHO ARE THE W TNESSES THAT DEFENDANT
| CANN | NTEND TO CALL IN PHASE | IN THEIR
CASE- | N- CHI EF?

MR LEVEE: SO VWE HAVE TWO W TNESSES, YOUR
HONOR. WE' LL CALL FI RST THE PLAI NTI FF* S EXECUTI VE
DI RECTOR, MR BEKELE, B-E-K-E-L-E, AND THEN WHEN HE
IS DONE, WE W LL CALL AN | CANN W TNESS, CHRI STI NE
W LLETT, AND THEN WE W LL REST OQUR CASE.

THE COURT: OKAY. THANK YOU.

AND THEN I N PLAI NTI FF* S CASE- I N- CH EF, WHO
ARE THE W TNESSES YQU | NTEND TO CALL?

M5. COLON: WE WLL BE CALLI NG THOSE
W TNESSES AS VELL, YOUR HONOR, IN ADDI TION TO A
W TNESS, AKRAM ATALLAH.

AND, YOUR HONOR, DCA WOULD LI KE TO BE HEARD
ON THE RULI NGS ON THE DEPOCSI TI ON DESI GNATI ONS AT SOVE
PO NT.

THE COURT:  OKAY.

SO AS TO THE W TNESSES, | TH NK WE M GHT
HAVE DI SCUSSED TH S AT THE FI NAL STATUS CONFERENCE.
VWHAT | WOULD EXPECT COUNSEL TO DO |'S: | EXPECT EACH
W TNESS TO BE CALLED ONCE, AND FOR EACH PARTY CONDUCT
ALL OF THEI R EXAM NATI ON THAT THEY WOULD HAVE
CONDUCTED EI THER ON THEI R CROSS- EXAM NATI ON OF THE
W TNESS OR THEI R DI RECT EXAM NATI ON OF THE W TNESS | N
THEIR CASE -- TO CONDUCT | T AT THAT TIME SO | DON T
| NTEND TO | MPOSE SCOPE LI M TATI ONS AS FAR AS THE

Page 13
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EXAM NATI ON OF A W TNESS WHEN THEY' RE CROSS- EXAM NED.

SO | EXPECT EACH W TNESS TO BE CALLED ONCE
UNLESS THERE' S GOOD CAUSE TO CALL THEM AGAI N I N THAT
PARTY' S CASE OR FOR REBUTTAL FOR SOMVE REASON.

OKAY. ON THE COURT' S ORDER ON OBJECTIONS TO
THE DEPGSI TI ON DESI GNATI ONS, Ms. COLON, DI D YOU W SH
TO BE HEARD?

M5. COLON:  YES, YOUR HONOR. | JUST WANT TO
BE HEARD ON A FEW OF THESE RULI NGS.

THE FI RST WOULD BE FOR THE DEPCSI TI ON OF
STEVEN CROCKER. THE PARTI CULAR DESI GNATI ON AT | SSUE
HERE | S AT PAGE 74, LINE 18, TO PAGE 75, LINE 9.

DCA RESPECTFULLY REQUESTS THAT AT LEAST PAGE
75, LINE 6 THROUGH LINE 9 BE ADM TTED. THAT QUESTI ON
AND ANSVER | S DI RECTLY RELEVANT TO THE | SSUE OF
VWHETHER OR NOT' THE I RP WAS A JUDI Cl AL OR
QUASI - JUDI CI AL FORUM

THE COURT: EXCUSE ME ONE MOMENT.

MR, LEVEE: YOUR HONOR, M GHT IT BE
POSSI BLE -- WE WLL NOT REFER TO ANY OF THIS I N OUR
OPENI NG. SO THAT WE CAN ALL PULL EVERYTH NG AND HAVE
T IN FRONT OF US, MAY | T BE POSSI BLE TO ARGUE THI S
El THER SOVETI ME THI S AFTERNOON OR FI RST THI NG I N THE
MORNI NG? |'M NOT GO NG TO ADDRESS ANY OF THI S
TESTI MONY I N MY OPENI NG, AND | DOUBT PLAI NTI FF W LL,
El THER.

THE COURT: OKAY. Ms. COLON?

M5. COLON:  THAT' S FI NE, YOUR HONOR.

Page 14
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THE COURT: OKAY. SO I T WLL BE | NCUMBENT
UPON YOQU TO RAI SE THE | SSUE AGAI N SO WE CAN ADDRESS
THAT.

M5. COLON:  OKAY.

THE COURT: BUT WE' LL DEFER ADDRESSI NG THAT,
AND |"LL ALLOW YOU TO ADDRESS DEPGCSI TI ON DESI GNATI ONS
AND THE COURT' S RULI NGS ON THE DESI GNATI ONS THEN.

OKAY. THANK YOU.

ALL RIGHT. AND THE PARTI ES HAVE FI LED A
JONT EXH BIT LI ST ON JANUARY 17, 2019, AND I T LOCKS
LI KE YOU PRESENTED THE COURT WTH -- THERE ARE FI VE
VOLUMES OF EXHI BITS; IS THAT CORRECT?

MR. LEVEE: VYES, YOUR HONOR. WE HAVE A
NUMBER OF JO NT EXH BI TS AS TO VH CH THE PARTI ES HAVE
STI PULATED TO THEI R AUTHENTI CI TY. THAT WOULD TAKE US
FROM EXH BIT 1 THROUGH EXH BI T 41, AND THOSE ARE
JO NTLY FILED. AND WTH YOUR HONOR S PERM SSI ON, WE
WOULD AVO D THE FOUNDATI ONAL REQUI REMENTS DURI NG THE
EXAM NATI ONS AND JUST HAVE THEM BE ADM TTED.

THE COURT: OKAY. THANK YOU.

SO WLL PONT OQJI THAT | F El THER PARTY
W SHES TO HAVE AN EXHI BI T RECEI VED | NTO EVI DENCE,
THEN YOU LL NEED TO MOVE | T | NTO EVI DENCE, EVEN | F
YOU STI PULATED.

MR, LEVEE: OKAY.

THE COURT: TO ADM SSIBILITY OF THE EXH BI T,
THEN YOQU LL STILL NEED TGO, | N YOUR CASE- | N- CHI EF,
MOVE | NTO EVI DENCE WHATEVER THE EXHI BI TS ARE. YQU

Page 15
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CAN JUST | DENTI FY THEM BY EXH BI T NUMBER.

MR LEVEE: SURE.

THE COURT: AND THEN |'LL ASK, IS THERE AN
OBJECTI ON, AND I ASSUME THERE WON' T BE |F THERE' S A
STI PULATI ON TO ADM SSI BI LI TY, AND THEN WE' LL MAKE A
RECORD -- THE CLERK WLL MAKE A RECORD AS TO WH CH
EXH Bl TS ARE RECEI VED | NTO EVI DENCE - -

MR LEVEE: ABSCOLUTELY.

THE COURT: -- SOIT S CLEAR SO DON T
ASSUME JUST BECAUSE YOU VE STI PULATED TO ADM SSI ON OF
A DOCUMENT THAT I'T WLL BE RECEI VED | NTO EVI DENCE
W THOUT YOU MOVING TO ADM T | T.

MR LEVEE: OKAY. WOULD YQU LIKE FOR US TO
MOVE AT THE END OF WHEN A W TNESS TESTI FI ES, OR WOULD
YOQU LIKE US TO DO I'T DURI NG THE COURSE OF THE
EXAM NATI ON?

THE COURT: YOU CAN DO I T AT ANY TIME -- |
WOULD PREFER THAT YOU DO I T WHI LE THE WTNESS I S
TESTI FYING | F THAT W TNESS | S RESPONDI NG

MR LEVEE: THAT' S FI NE

THE COURT: BUT | WOULD PREFER THAT YOU NOT
VWAI'T UNTIL YOU FINISH YOUR CASE-IN-CH EF TO ADM T ALL
THE EXHI BI TS.

MR LEVEE: VERY GOOD.

THE COURT: DO IT AS YOU GO WOULD BE MY
PREFERENCE.

MR LEVEE: WE LL DO OUR BEST.

THE COURT: OKAY. THANK YOU.

Page 16
www.aptusCR.com



© 00 N oo o A~ W DN P

N N NN NNNRNNRRRRRR R RB R PR
© N O U0 A WNPRP O © 0 ~N O 0 M W NP O

Volume | DotConnectAfrica Trust vs. Internet
Transcript of Proceedings Corp. for Assigned Names and Numbers

ALL RIGHT. ANYTH NG ELSE WE NEED TO ADDRESS
BEFORE EACH SI DE PRESENTS | TS OPENI NG STATEMENT?

" LL START WTH MR LEVEE?

MR LEVEE: NO THANK YOQU, YOUR HONOR.

THE COURT: THANK YOU. AND MS. COLON?

M5. COLON: | DON T BELI EVE SO YOUR HONOR.

THE COURT: OKAY. THANK YOU.

AND | TH NK | RECALL, AT THE FI NAL STATUS
CONFERENCE, EACH SI DE | NDI CATED THAT THEY W SHED TO
PRESENT AN OPENI NG STATEMENT.

SO LET ME ASK MR LEVEE, DOES THE DEFENDANT,
| CANN, W SH TO PRESENT AN OPENI NG STATEMENT?

MR LEVEE: WE DO YOUR HONCR

THE COURT: WHAT'S YOUR TI ME ESTI MATE?

MR LEVEE: | HAD ESTI MATED BEFORE 45
MNUTES. | AMOPTIMSTIC | CAN BRINGIT IN A FEW
M NUTES FASTER THAN THAT.

THE COURT: OKAY. AND, Ms. COLON, DCES
PLAI NTI FF W SH TO PRESENT OPENI NG STATEMENT?

M5. COLON:  YES, YOUR HONOR. | ESTINMATE I'T
WLL BE ABOUT 35 M NUTES.

THE COURT: OKAY. THANK YOU.

ALL RIGHT. MR LEVEE, ARE YOU PREPARED TO
PRESENT DEFENDANT | CANN S OPENI NG STATEMENT AT THI S
TI VE?

MR LEVEE: | AM

THE COURT: OKAY. THANK YOQU. THE COURT
NOTES I T''S ABQUT 10:55 AAM, AND WE WLL BEG N AT
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TH'S TI ME W TH DEFENDANT | CANN S OPENI NG STATEMENT.

VHENEVER YOU RE READY, MR LEVEE?

MR LEVEE: YOUR HONCR, | HAVE SLIDES AS WE
HAD DI SCUSSED LAST TIME. THEY WLL BE UP ON THE
MONI TOR, BUT | ALSO HAVE A COPY FOR YOUR HONOR

THE COURT: GREAT. OKAY. THANK YOU.

AND THE SLI DES, THEY ARE NOT EXH BI TS;
Rl GHT?

MR LEVEE: THEY ARE NOT, YOUR HONOR. THEY
REFER TO EXHI BI TS, BUT THEY ARE NOT EXH BI TS.

THE COURT: OKAY. THANK YOU.

OKAY. MR LEVEE, WHENEVER YOU ARE READY,
YOU MAY PROCEED W TH DEFENDANT | CANN S OPENI NG
STATEMENT ON PHASE 1 OF THE BI FURCATED TRI AL ON THE
| SSUE OF | CANN' S AFFI RVATI VE DEFENSE OF JUDI Cl AL
ESTOPPEL.

MR LEVEE: THANK YOQU, YOUR HONCR  MAY I T
PLEASE THE COURT.

OPENI NG STATEMENT

MR LEVEE: WE ARE HERE FOR A VERY SHORT
TRIAL ON WHETHER DCA' S LAWSUI T SHOULD BE DI SM SSED
PURSUANT TO | CANN S AFFI RVATI VE DEFENSE OF THE
DOCTRI NE OF JUDI Cl AL ESTOPPEL. THE DOCTRI NE | TSELF
| S NOT' COVPLI CATED, AND WE BELI EVE THAT AT THE END OF
THESE COUPLE OF DAYS THE COURT W LL BE PERSUADED THAT
THE DOCTRI NE APPLI ES HERE AND THAT EQUI TY DEMANDS
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THAT DCA SHOULD NOT BE PERM TTED TO PROSECUTE A
LAWBUI T THAT | T REPEATEDLY AND SUCCESSFULLY TOLD A
PRIOR TRIBUNAL I'T DID NOT HAVE THE RI GHT TO FI LE.

SO NOW ' M GO NG TO TAKE YOU THROUGH THE
SLIDES, AND |'LL I DENTIFY, YOUR HONOR, WE' RE ON SLI DE
ONE. | WANTED TO G VE JUST A BRI EF OVERVI EW OF
| CANN.  YOUR HONOR S ALREADY NOTED THAT I'T STANDS FOR
THE | NTERNET CORPCRATI ON FOR ASSI GNED NAMVES AND
NUMBERS. | T'S MOST TYPI CALLY REFERRED TO AS | CANN.

THE COURT: OKAY. JUST -- SORRY TO
| NTERRUPT YOU. SO JUST TO BE CLEAR, VWHEN YOU REFER
TO SLI DES, YOU RE REFERRI NG TO A POANERPO NT
PRESENTATI ON W TH SLI DES AND THE -- I T'S BEI NG
PROQIECTED ONTO MONI TORS THAT ARE SET UP I N THE
COURTROOM  THERE' S ONE ON THE BENCH, AND THEN
THERE' S MONI TORS AT COUNSEL TABLE AND A MONI TOR ON
THE W TNESS STAND AS VAELL.

STORY TO | NTERRUPT YQOU.

MR LEVEE: THANK YOU, YOUR HONOR.

| CANN WAS | NCORPORATED I N 1998 AS A
CALI FORNI A NOT- FOR- PROFI' T PUBLI C BENEFI T CORPORATI ON.
I TS MSSION IS TO MAI NTAI N AND COORDI NATE THE GLOBAL
| NTERNET' S NAM NG SYSTEM SHORT NAME FOR THE
OPERATI ON.  WHAT DOES THAT MEAN? | CANN ADM NI STERS
VWHAT WE CALL THE DOVAI N NAME SYSTEM | T CONVERTS
EASI LY REMEMBERED DOVAI N NAMES -- LACOURT. ORG
GOOGLE. COM ANMAZON. COM -- | NTO NUMERI C | P ADDRESSES
THAT OUR COVPUTERS CAN UNDERSTAND, AND | CANN ALSO
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OVERSEES THE PROCESS FOR ADDI NG WHAT YOU LL HEAR A
LOT ABOQUT TODAY, NEW TOP-LEVEL DOVAI NS TO THE
| NTERNET.

SO WHAT | S THE TOP- LEVEL DOVAI N?  THE
TOP- LEVEL DOVAI N ARE THOSE LETTERS THAT OCCUR AFTER
THE LAST DOT. SO |IN My EXAMPLE, GOOG.E. COM ".COM
'S THE TOP- LEVEL DOVAI N.  AND UNDER | CANN S
SUPERVI SI ON, OVER A THOUSAND TOP- LEVEL DOVAI NS HAVE
BEEN APPROVED TO BE ADDED TO THE | NTERNET JUST W THI N
THE LAST FEW YEARS, ONE OF | CANN S PRI MARY FUNCTI ONS.

TURN TO THE SECOND SLI DE.
SO HOWIS | CANN ORGANI ZED? | CANN | S ORGANI ZED
PURSUANT TO WHAT I T CALLS A GLOBAL MJLTI - STAKEHOLDER
MODEL. IT°'S A COVWUNI TY THAT REPRESENTS MULTI PLE
GROUPS THAT EACH REPRESENT DI FFERENT | NTERESTS. SO
THERE ARE | NDI VI DUALS WHO USE THE | NTERNET - -
| NDUSTRY, GOVERNMENTS; THERE' S ACADEM A AND SO FORTH.
AND | CANN TRI ES, THROUGH WHAT I T CALLS A
CONSENSUS- DRI VEN POLI CY APPROACH, TO COVE UP W TH NEW
POLI CI ES FOR THE DOVAI N NAME SYSTEM

| CANN | S ORGANI ZED SOVEVWHAT UNI QUELY, AND
TH S | S ALL PURSUANT TO BYLAWS.

| CANN HAS WHAT | T CALLS ADVI SORY COWM TTEES
AND SUPPORTI NG ORGANI ZATI ONS.  SUPPORTI NG
ORGANI ZATI ONS DEVELOP AND LI TERALLY RECOMMEND POLI CY
TO THE | CANN BOARD. AND YOU RE GO NG TO HEAR, DURI NG
THE COURSE OF THE TRI AL, ABOUT ONE PARTI CULAR
SUPPORTI NG ORGANI ZATI ON THAT WAS RELEVANT TO THI S
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TRI AL.

SECOND, | CANN HAS WHAT ARE CALLED ADVI SORY
COWM TTEES, AND THEY PROVI DE ADVI CE TO THE BQOARD
REGARDI NG PARTI CULAR | SSUES OR PCLI CI ES. AND, AGAI N,
YOU RE GO NG TO HEAR ABOUT ONE PARTI CULAR ADVI SORY
COW TTEE I N A MOVENT.

THE BOARD | S MADE UP OF 16 VOTI NG MEMBERS
AND FOUR NON- VOTI NG LI Al SONS FROM ALL OVER THE WORLD,
AND, LI TERALLY, OF THE 20 BOARD MEMBERS, THEY COVE
FROM LI TERALLY, ALL OVER THE WORLD.

| SHOULD NOTE ALSO THAT | CANN HAS | MPORTANT
FEATURES TO ENSURE ACCOUNTABI LI TY AND TRANSPARENCY,
AND YOU RE GO NG TO HEAR ABQUT I T TODAY, AND | WANT
YOU TO APPRECI ATE WHAT | T MEANS.

NEARLY EVERYTHI NG | CANN DOES | N TERMS OF
ANNOUNCI NG THI NG5S OR BOARD MEETINGS, |IT POSTS ON I TS
VEBSI TE. SO | F THERE ARE BOARD MEETI NGS OR DECI SI ONS
OR RESOLUTI ONS, THESE THI NGS ARE ROUTI NELY PCSTED ON
THE WEBSI TE, AND YOU LL HEAR W TNESSES REFER TO I T
BEI NG POSTED. WHAT THAT MEANS IS I T'S TYPI CALLY
POSTED ON I TS WEBSI TE, WHI CH | S | CANN. ORG

| MENTI ON THAT YOU WLL HEAR ABQUT THE
GOVERNVENTAL ADVI SORY COW TTEE. TH S IS AN ADVI SORY
COW TTEE THAT WAS CREATED UNDER | CANN S BYLAWS, AND
| T SERVES AS THE VO CE OF THE WORLD S GOVERNVENTS AND
GOVERNVENTAL ORGANI ZATI ONS TO SUBM T PCLI CY
RECOMVENDATI ONS TO | CANN.

YOU W LL HEAR W TNESSES REFER TO THE
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GOVERNMENT ADVI SCRY COWM TTEE AS THE GAC, AND,
REGRETTABLY, YOU RE GO NG TO HEAR A LOT OF THOSE
KINDS OF ACRONYMs SHORTENED. THE GAC IS ONE OF THE
ONES YOQU LL HEAR A LOT ABOUT TODAY AND TOMORROW

THE GAC REPRESENTS OVER 170 REPRESENTATI VES
FROM COUNTRI ES AND GOVERNMENTAL ORGANI ZATI ONS FROM
AROUND THE WORLD, AND I T'S THE WAY GOVERNMENTS AROUND
THE WORLD PROVI DE | NPUT TO | CANN ON | SSUES OF PUBLI C
PCLI CY.

I N ADDI TI ON, | CANN' S BYLAWS -- YQU LL HEAR
ABOQUT THI S I N TESTI MONY -- ACTUALLY H RE THE BOARD TO
CONSI DER ADVI CE THAT THE GAC FORVALLY PROVI DES TO
| CANN.  AND SO THERE W LL BE SOVE DI SCUSSI ON, BOTH
TODAY AND TOMORROW ABOQUT ADVI CE THAT THE GAC
PROVI DED W TH RESPECT TO DCA' S APPLI CATI ON.

SLI DE 4.

TH'S LAWBUI T BASI CALLY | NVOLVES ONE
PARTI CULAR TOP- LEVEL DOVAI N DOT EFFORT, AND I T
RELATES TO WHAT | CANN REFERS TO AS THE NEW GILD
PROGRAM

I N 2007 -- | MENTI ONED THE SUPPORTI NG
ORGANI ZATI ONS; THI S PARTI CULAR ONE | S THE GNSO, THE
GENERI C NAMES SUPPORTI NG ORGANI ZATION. I T'S A POLI CY
BODY, AND | T ENDORSED A VERY W DE EXPANSI ON OF THE
ONE OTHER TOP- LEVEL DOVAI N NAMES. PREVI QUSLY, | CANN
HAD ADDED SOVE TOP-LEVEL DOVAINS -- . INFQ, .BlZ
. MUSEUM - - BUT THEY HAD DONE SO I N A VERY MEASURED
VY.
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THE DECI SI ON THAT WAS MADE | N 2007 WAS THAT
THE GNSO RECOMVENDED | F THERE WERE | NTERESTED
APPLI CANTS THAT WERE CAPABLE OF OPERATI NG THE
TOP- LEVEL OF DOVAI NS, THERE WERE NO RESTRI CTI ONS ON
THE NUMBERS.

| CANN THEN CREATED A PRETTY TH CK BOOK.
| TS GO NG TO BE MARKED | NTO EVI DENCE LATER TODAY.
| TS ACTUALLY EXHI BI'T 2, THE GU DEBOOK. AND THE
GUI DEBOOK | S THE DOCUMENT PURSUANT TO WHI CH | CANN
EVALUATED ALL OF THE APPLI CATI ONS THAT CAME I N, AND
| T CONTAI NS ALL THE REQUI REMENTS FOR WHAT THE
APPLI CANTS HAVE TO DO, WHAT TECHNI CAL, FI NANCI AL AND
OTHER VHEREW THAL THEY HAVE TO HAVE. AND THERE' S A
PARTI CULAR | SSUE UNDER THE GUI DEBOOK THAT RELATES TO
DCA'S APPLI CATION. |'M NOT' GO NG TO FORESHADOW | T;
PRI MARI LY, |I'T RELATES TO PHASE Il OF TH S TRI AL, BUT
THERE'S A LOT OF | NFORVATI ON I N THE GUI DEBOCK.

THE GUI DEBOCK |'S SET UP I N MODULES, SO THERE
ARE SI X MODULES, AND THEY ARE PUBLI SHED ONLI NE.
THERE WERE DRAFTS OF THE GUI DEBOOK. AND OVER THE
COURSE OF YEARS, THERE WERE A NUMBER OF DRAFTS, AND,
ULTI MATELY, | CANN FI NALI ZED THE GUI DEBOOK. AND
YOU LL HEAR TESTI MONY FROM PLAI NTI FF' S CHI EF
EXECUTI VE LATER TODAY THAT SHE ACTUALLY PARTI Cl PATED,
NOT ONLY I N THE GNSO, BUT SHE ALSO REVI EVED DRAFTS OF
THE GUI DEBOOK AND MADE COMMENTS ON THOSE DRAFTS.

I N 2012, | CANN LAUNCHED WHAT 1S, AS | SAl D,
WE CALLED THE NEW GILD PROGRAM AND, SOVEWHAT
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UNEXPECTEDLY, RECEI VED 1, 930 APPLI CATI ONS FOR NEW
GTLD, PROBABLY W TH AN EXPECTATI ON THEY' D RECEI VE
500; | NSTEAD, THEY RECEI VED 1, 900.

AND AS | SAID, AS OF TODAY, WELL OVER A
THOUSAND HAVE BEEN APPROVED BY | CANN TO BE LAUNCHED
| NTO THE DOVAI N NAVE SYSTEM

NOW | MENTI ONED THE MODULE OF THE
GUI DEBOOK, AND ONE OF THE MOST | MPORTANT MODULES IS
MODULE 6, AND | T CONTAI NS WHAT |'M GOl NG TO REFER TO
AS THE COVENANT.

AND | F YOU DON' T M ND, YOUR HONOR, |'M GO NG
TO PASS OFF TO MR BROWN AND TAP HI M ON THE SHOULDER.
| BLEWUP THE GUI DEBOOK. | WLL REFERENCE THE
SPECI FI C EXH Bl T NUMBER WHEN | GET BACK TO THE
PODI UM BUT | WANTED TO JUST SHOW YQU, THI'S IS
LANGUAGE FROM THE GUI DEBOOK.  APPLI CANTS, WHEN THEY
SUBM T THEI R APPLI CATI ONS, CERTI FY THAT THEY' VE READ
THE GUI DEBOOK AND THAT THEY UNDERSTAND ALL OF I TS
TERVS APPLY TO THEM MODULE 6 |'S SORT OF THE TERMS
AND CONDI TI ONS. AND WHAT I T SAYS IS IT'S A COVENANT
NOT TO SUE. |'M GO NG TO CALL | T THE COVENANT | N THE
NEXT COUPLE OF DAYS, BUT |'M GO NG TO READ YOU SOME
OF THE RELEVANT LANGUAGE SO YOU UNDERSTAND WHY | CALL
| T THAT. (AS READ):

"THE APPLI CANT HEREBY RELEASES

| CANN AND THE | CANN AFFI LI ATED

PARTIES' -- WE LL COME TO THAT IN A
M NUTE -- "OF ANY AND ALL CLAI MS BY
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APPLI CANT THAT ARI SE OUT OF OR ARE

BASED UPON OR I N ANY WAY RELATED TO

ANY ACTI ON OR FAI LURE TO ACT BY

| CANN OR | CANN- AFFI LI ATED PARTI ES. "

WHAT' S AN AFFI LI ATED PARTY? VELL, | CANN
HI RED VENDORS AND OTHERS TO ASSI ST | CANN W TH THE
REVI EW OF THE APPLI CATIONS. AND THERE WERE LI TERALLY
FI NANCI AL REVI EW8 AND TECHNI CAL REVI EWS AND ALSO A
REVI EW YOU RE GO NG TO HEAR MORE ABOUT IN THI'S TRI AL
AS TO WHAT HAPPENS WHEN AN APPLI CANT WANTS TO HAVE A
NAME THAT REPRESENTS THE NAME OF A CONTI NENT. SO
| T'S A GEOGRAPHI C NAME, AFRI CA, AND THERE' S A REVI EW
THAT' S | NVOLVED | N THAT.

SO NOW ' M GO NG TO GO TO THE CAPS HERE.
(AS READ) :

"APPLI CANT" -- IN TH'S | NSTANCE DCA - -

" AGREES NOT TO CHALLENGE I N

COURT OR | N ANY OTHER JUDI Cl AL FORA

ANY FI NAL DECI SI ON MADE BY | CANN

W TH RESPECT TO THE APPLI CATI ON AND

| RREVOCABLY WAI VES ANY RI GHT TO SUE

OR PROCEED | N COURT OR ANY OTHER

JUDI Cl AL FORA. "

SO PRETTY STRONG LANGUAGE. MAKES | T CLEAR
THAT AN APPLI CANT CAN T DO WHAT DCA HAS DONE: FILE A
LAWSUI T.

SO | TOLD YOU | WOULD G VE YOU THE CI TATI ON,
SO YOUR HONOR HAS IT. IT IS EXHIBIT 2, AND IT'S PAGE
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331.

SO NOWWHAT | WANTED TO DO IS G VE YOU AN
OVERVI EWOF THE FACTS, AND "M GO NG TODO IT VIA
TH'S TIMELINE. NOWI'M ON SLI DE 5.

SO I N JANUARY OF 2012, | CANN BEGAN ACCEPTI NG
APPLI CATI ONS FOR THE NEW TLD PROGRAM AND YOU SEE AT
THE BOTTOM | N THE SPRING DCA AND AN ENTITY KNOMAN AS
ZACR SUBM TTED APPLI CATI ONS FOR . AFRICA.  ZACR | S THE
| NTERVENOR I N THI S LAWBUI T. THEY ARE AN AFRI CAN
ENTI TY QUT OF SOQUTH AFRI CA. SO WE HAD TWO APPLI CANTS
APPLY FOR THE SAME TOP- LEVEL DOVAI N.  TECHNI CALLY,
DCA ACTUALLY SUBM TTED AN APPLI CATI ON THAT WAS
| NCORRECT, AND | CANN LET I'T CHANGE | TS APPLI CATI ONS
SO THAT I T WAS SUBM TTED CORRECTLY. NEI THER HERE NOR
THERE FOR PURPOSES OF JUDI Cl AL ESTOPPEL.

IN APRIL OF 2013, THE GAC, THE GOVERNMENTAL
ADVI SORY COW TTEE THAT | MENTI ONED BEFCORE, | SSUED
WHAT | T REFERRED TO AS CONSENSUS ADVI CE -- THAT'S A
TERM OF ART UNDER THE BYLAWS -- AGAI NST DCA' S
APPLI CATION. SO THE GAC LI TERALLY GAVE | CANN A
COMWUNI QUE THAT SAID "WE DO NOT W SH DCA' S
APPLI CATI ON TO PROCEED. "

AND I N JUNE OF 2013, | CANN' S BOARD ACCEPTED
THAT ADVI CE, AND SO | CANN STOPPED THE PROCESSI NG OF
DCA' S APPLI CATI ON AT THAT TI ME.

| N OCTOBER OF 2013, DCA | NSTI TUTED WHAT WE
CALL | RP PROCEEDI NGS. AND YOU RE GO NG TO HEAR A LOT
OF | RP PROCEEDI NG, | NDEPENDENT REVI EW  THESE ARE
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PROCEEDI NGS THAT ARE ESTABLI SHED UNDER | CANN S
BYLAWE. A VERY FORVAL PROCEEDING. AND I'M GO NG TO
| NTRODUCE YQU TODAY, A LITTLE BIT NOW AND MJCH MORE
DURI NG THE EXAM NATI ON OF THE PLAI NTI FF' S EXECUTI VE
DI RECTOR, AS TO WHAT THE I RP WAS, THE FORMALI Tl ES
ASSOCI ATED WTH I T, ET CETERA.

THERE WAS DI SCOVERY; THERE WERE HEARI NGS;
THERE WERE BRI EFS. THERE WAS THEN A LI VE HEARI NG
W TH W TNESSES WHO WERE SWORN. THERE WERE THREE
JUDGES -- "M GO NG TO TALK ABOQUT THEM I N A SECOND - -
WHO PRESI DED OVER THE | RP, AND THE STATEMENTS THAT
FORVED THE BASI S FOR OUR AFFI RVATI VE DEFENSE OF
JUDI CI AL ESTOPPEL, STATEMENTS I N WHI CH DCA TOLD THE
PANEL, THE | NDEPENDENT REVI EW PANEL, THAT THEY DI D
NOT HAVE THE RI GHT TO FI LE A LAWSUI T AGAI NST | CANN,
THOSE STATEMENTS WERE MADE I N THE | RP OVER THE COURSE
OF 2013 TO 2015.

THE | RP HAD A HEARI NG | N MAY OF 2015, AND ON
JULY 9TH OF 2015, THE PANEL RULED AND I T | SSUED A
FI NAL DECLARATI ON I N DCA' S FAVOR, AND THE QUTS OF THE
DECLARATI ON, VHICH | W LL SHOW YOU LATER, |S THAT
THEY WERE DETERM NATI VE THAT THE BOARD OF | CANN
SHOULD NOT HAVE ACCEPTED IN THE WAY THAT THEY DI D THE
GAC S ADVI CE, AND THEY SAI D TO I CANN, "YOU SHOULD PUT
DCA' S APPLI CATI ON BACK | NTO PROCESSI NG. "

AND ONE WEEK LATER, ON JULY 16 OF 2015,
| CANN DI D THAT, AND THEY PUT DCA' S APPL| CATI ON BACK
| NTO PROCESSI NG VI A A RESOLUTI ON THAT | WLL SHOW YQU

Page 27
www.aptusCR.com



© 00 N oo o A~ W DN P

N N NN NNNRNNRRRRRR R RB R PR
© N O U0 A WNPRP O © 0 ~N O 0 M W NP O

Volume | DotConnectAfrica Trust vs. Internet
Transcript of Proceedings Corp. for Assigned Names and Numbers

I N A MOMENT.

FROM JULY THROUGH DECEMBER OF 2015 --
ACTUALLY, IT GOES A LITTLE PAST THAT -- | CANN
BEGAN -- RESUMED THE PROCESSI NG OF DCA' S APPLI CATI ON,
AND THE APPLI CATI ON FAI LED. AND THE REASON I T FAI LED
'S THAT DCA DI D NOT HAVE, I N THE JUDGVENT OF | CANN S
VENDOR, THE SUPPORT OF THE SUFFI Cl ENT NUMBER OF
COUNTRI ES FROM THE CONTI NENT OF AFRI CA. THE
GUI DEBOOK SAYS YOU HAVE TO HAVE
60 PERCENT SUPPORT. DCA DI D NOTI' HAVE THAT SUPPORT.

THE REASONS FOR THAT, YOUR HONOR, ARE A
PHASE |1 ISSUE. [|'M NOT GO NG TO GET TOO MJCH I NTO
| T TODAY. DOESN T REALLY RELATE TO JuDl Cl AL
ESTOPPEL.

VWHAT DCES RELATE TO JUDI Cl AL ESTOPPEL | S
THAT | MVEDI ATELY AFTER | CANN TOLD DCA THAT I TS
APPLI CATI ON WOULD FAI L, DCA FILED TH S LAWSUI T.

SO THE NEXT SLIDE, SLIDE 6.

YOU VE SEEN THIS IN THE BRI EFS. |' M NOT
GO NG TO DWELL ON I T. THE PURPGCSE OF JUDI Cl AL
ESTOPPEL | S TO PRECLUDE A PARTY FROM GAI NI NG AN
ADVANTAGE BY TAKI NG ONE POSI TI ON AND THEN SEEKI NG A
SECOND ADVANTAGE BY TAKI NG AN | NCOVPATI BLE PGSI Tl ON,
AND THAT' S WHAT DCA DI D.

THE FACTORS THAT APPLY ARE THESE. AND VHAT
" VE ALSO DONE, YOUR HONOR, |S THAT |'VE BLOMW UP THE
FACTORS. |'M GO NG TO REFER TO THEM PERI GDI CALLY
DURI NG EXAM NATI ON, WVHI CH | S WHY THEY' RE BLOMWN UP ON
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TH'S BOARD VHHCH IS SITTING I N THE JURY BOX.

FACTORS ARE PRETTY STRAI GHTFORWARD. YQU
HAVE THE SAME PARTY TAKI NG TWO POSI TI ONS.  THE
POSI TI ONS WERE TAKEN | N JUDI Cl AL OR QUASI - JUDI CI AL
ADM NI STRATI VE PCSI TI ON. THE PARTY -- THAT WOULD BE
DCA -- WAS SUCCESSFUL | N ASSERTI NG THE FI RST
PCSI TION.  THE TWO POSI TI ONS WERE TOTALLY
| NCONSI STENT, AND THE FI RST PCSI TION, THAT IS, IN
TH' S I NSTANCE, THAT DCA COULD NOT SUE | CANN, WAS NOT
TAKEN AS A RESULT OF | GNORANCE, FRAUD OR M STAKE.

THESE ARE WELL- ESTABLI SHED FACTORS UNDER
CALI FORNI A LAW THE PARTIES Cl TE BRI EFS THAT ALL SET
FORTH THE SAME FACTORS.

DURI NG THE COURSE OF THE TRI AL, WHAT | TH NK
YOU RE GO NG TO HEAR | S DCA TRYI NG TO CHANGE THE
SUBJECT. DCA'S TRIAL BRIEF -- AND |' M GO NG TO G VE
SOMVE EXACT QUOTES IN A M NUTE -- TRIES TO DI VERT QUR
ATTENTI ON FROM DCA' S CONDUCT, AND THEY WANT TO TALK
ABOUT | CANN S CONDUCT AND VWHAT | CANN DI D OR DI D NOT
DO, WH CH IS, ESSENTI ALLY, CONDUCT WHAT | S RELEVANT
TO PHASE |1, SHOULD PHASE Il OF TH S TRI AL EVER
OCCUR.

BUT THE LAWIS VERY CLEAR. |'M GO NG TO GO
THROUGH A COUPLE OF THE CASES. THE PGCSI TI ONS THAT
DCA TOOK ARE THE POSI TI ONS THAT MATTER FOR PURPGOSES
OF JUDI Cl AL ESTOPPEL. THE INQUIRY IS ON DCA' S
CONDUCT. | T'S NOT ON ANYTHI NG | CANN DI D.

AND SO WE' RE GO NG TO FOCUS ON JUDI Cl AL
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ESTOPPEL. WE' RE NOT GO NG TO TALK ABQUT, AS WE ARE
ACCUSED OF IN THE TRIAL BRI EF -- WE' RE NOT TALKI NG
ABOUT COLLATERAL ESTOPPEL; WE' RE NOT TALKI NG ABOUT
RES JUDI CATA. | T'S JUDICIAL ESTOPPEL. I T'S THE ONLY
DOCTRI NE YOU RE GO NG TO HEAR US DI SCUSS TODAY.

SO THE FI RST AND THE THI RD | NQUI RI ES ARE
USUALLY TAKEN UP BY THE COURTS AT THE SAME TIME. DID
THE PARTY TAKE TWO PCSI TI ONS, AND WAS THE PARTY
SUCCESSFUL?

AND WHAT |'D LIKE TO DO I S JUST WALK YQU
THROUGH A COUPLE CF THEM |'M GO NG TO DO MANY OF
THEM DURI NG THE CROSS- EXAM NATI ON OF THE W TNESSES.
BUT THE PO NT IS THAT DCA ASSERTED IN THE IRP THAT I T
CANNOT SUE I CANN, AND IT DID SO TO GAIN A STRATEGQ C
ADVANTAGE ON SEVEN DI FFERENT I SSUES. I T DD SO I N
ORDER TO SEEK AND THEN ACHI EVE CERTAI N | NTERI M
RELI EF. THEY DI D SO WHEN REQUESTI NG AN EXCHANGE OF
DOCUMENTS. THEY DI D SO WHEN REQUESTI NG LI VE W TNESS
TESTI MONY. THEY DI D SO WHEN REQUESTI NG ADDI TI ONAL
BRI EFI NG THEY DI D SO WHEN THEY ASKED THE PANEL TO
RULE THAT I TS DECI SI ON WAS BI NDI NG AND THEY DI D SO
WHEN THEY ASKED THE PANEL TO APPLY A DE NOVO STANDARD
OF REVI EW

ON ALL SI X OF THESE | SSUES, | CANN ARGUED THE
OPPCSI TE.  DCA ARGUED THAT THEY HAD CERTAI N
PROCEDURAL THI NGS THAT THEY FELT WERE | MPORTANT, AND
THEY TOLD THE PANEL, THESE THI NGS ARE | MPORTANT, AND
WE CAN' T SUE | CANN. YOQU RE THE LAST TIME WE CGET TO
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HAVE OUR RI GHTS ADJUDI CATED. AND EACH OF THESE
TIMES, AS WE W LL SHOW YOU DURI NG THE COURSE OF THE
TRI AL, THE PANEL ADOPTED DCA' S POSI TI ON, | NCLUDI NG
NUVBER SEVEN -- DCA ASKED FOR ALL OF | TS COSTS AFTER
THE | RP PANEL RULED, AND THE PANEL AGREED.

NOW THE TRI AL BRI EF THAT DCA FI LED | MPLI ES
THAT OUR JUDI Cl AL ESTOPPEL ARGUMENT RELATES TO ONLY
ONE SUBJECT, NUMBER 5, WHETHER THE DECI SION IS
Bl NDI NG WHAT YOU W LL HEAR TODAY IS THAT DCA TOOK
THI'S POSI TI ON | N CONJUNCTI ON W TH ALL SEVEN OF THESE
| SSUES, AND THEY WON EVERY TIME. THEY TOLD THE PANEL
THEY COULD NOT SUE | CANN, AND THEN SI X MONTHS AFTER
THE PANEL RULED IN THEIR FAVOR, THEY FILED A LAWSUI T
AGAI NST | CANN THAT BRI NGS US HERE.

THI'S 1S, LITERALLY, THE QUI NTESSENTI AL
SI TUATI ON FOR THE APPLI CATI ON OF THE DOCTRI NE OF
JUDI Cl AL ESTOPPEL. SO HERE ARE A FEW EXAMPLES.

THIS IS TRIAL EXHIBIT 39 (INDICATING. TH'S
|'S A BRIEF, LETTER BRI EF THAT DCA FILED W TH THE | RP
PANEL | N APRIL OF 2014. THE H GHLI GHTED PORTI ON SAYS
(AS READ) :

"I N EXERCI SI NG SUCH

DI SCRETI ON' -- TH' S RELATES TO MORE
DI SCOVERY THAT DCA WANTED -- "THE PANEL

SHOULD BE GUI DED BY THE CARDI NAL

PRI NCI PLE SET OUT I N THE | CDR

ARBI TRATI ON AVWARD. "

LET ME PAUSE THERE. ICDR IS THE
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| NTERNATI ONAL W NG OF THE AAA, AND | CANN USES THE
| CDR TO ADM NI STER THI S | NDEPENDENT REVI EW DECI SI ON.

SO PI CKI NG UP THE QUOTE (AS READ):

"THE | CDR RULES THAT EACH

PARTY SHALL BE 3 VEN FULL AND FAI R

OPPORTUNI TY TO BE HEARD. THE

PRI NCI PAL THAT MUST ALSO BE VI EVED

I N THE CONTEXT OF THE FACT THAT

THESE PROCEEDI NGS W LL BE THE FI RST

AND LAST OPPORTUNI TY DCA W LL HAVE

TO HAVE | TS RI GHTS DETERM NED BY AN

| NDEPENDENT BQODY. "

SLIDE 10 I S FROM JO NT EXH BI T 15, ONE OF
DCA' S BRI EFS TO THE PANEL. THEY WERE ARGUI NG I N
FAVOR OF LI VE W TNESS TESTI MONY AND SOME ADDI Tl ONAL
BRI EFS. | CANN' S BYLAWS ACTUALLY, AT THE TI ME,
ACTUALLY PRCH BI TED LI VE W TNESSES FROM TESTI FYI NG AT
THESE PROCEEDI NGS, AND DCA SAI D, "NO WE WANT LI VE
W TNESSES, " AND THIS | S WHAT THEY SAI D (AS READ) :

“I'T IS ALSO CRI TI CAL TO

UNDERSTAND THAT | CANN CREATED THE

| RP AS AN ALTERNATI VE TO ALLOW NG

DI SPUTES TO BE RESCOLVED BY COURTS.

BY SUBM TTI NG | TS APPLI CATI ON FOR A

GILD, DCA AGREED TO ElI GHT PAGES OF

TERMS AND CONDI TI ONS, | NCLUDI NG A

NEARLY PAGE- LONG STRI NG OF WAl VERS

AND RELEASES. "
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THE PAGE-LONG STRING IS MODULE 6, THE
COVENANT NOT TO SUE THE BOARD, THAT | READ THROUGH
W TH YOU EARLI ER

AMONG THOSE CONDI TI ONS WAS THE WAI VER OF ALL
OF ITS RIGHTS TO CHALLENGE | CANN S DECI SI ON ON DCA' S
APPLI CATION I N COURT. FOR DCA AND OTHER GTLD
APPLI CATIONS, THE IRP IS THEIR ONLY RECOURSE. NO
OTHER LEGAL REMEDY | S AVAI LABLE.

THE MOST | MPORTANT PO NT | WANT YOU TO TAKE
FROM THI' S SLI DE, YOUR HONOR, IS THAT THERE' S NO
HEDG NG HERE. DCA' S BRI EF SAYS, "WELL, |F OUR
POSI TI ON WAS | F THE COVENANT, THE WAIVER, | S
UNENFORCEABLE, THEN, YEAH, WE WANT TO -- WE CAN' T SUE
| CANN. "

BUT THAT' S NEVER WHAT DCA TOLD THE PANEL.
| T NEVER SAID, "I'M NOT' SURE THE COVENANT" S
ENFORCEABLE, AND WE WANT YOU TO KNOW THAT IF IT'S
ENFORCEABLE, WE NEED YOU TO DO CERTAI'N THI NGS. "

| NSTEAD, DCA NEVER SAI D ANYTHI NG ABOUT THE
ENFORCEABI LI TY OF THE COVENANT OR THAT | T WAS HEDA NG
| TS POSI TION, AND I T ALWAYS SAID THAT I'T SI MPLY COULD
NOT SUE | CANN.

HERE' S MY LAST EXAMPLE, YOUR HONOCR. THI S IS
FROM THE TRI AL TRANSCRI PT OF THE HEARING I T'S JO NT
EXH BITS 35 AND 36. THI S IS THE TWO- DAY HEARI NG | N
FRONT OF THE | NDEPENDENT REVI EW PANEL.

DURI NG THE OPENI NG STATEMENT -- THAT'S THE
PORTI ON ON THE TOP -- DCA'S LAWER, MR ALI, A-L-1I,
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SAI D (AS READ):
"THI'S 1S THE ONLY OPPORTUNI TY
THAT CLAI MANT HAS FOR | NDEPENDENT
AND | MPARTI AL REVI EW OF | CANN' S
CONDUCT. THE ONLY OPPORTUNI TY. "
AND THEN THE NEXT BOX, MR ALl WAS ASKED
DURI NG H'S CLOSI NG ARGUMENT WHETHER THE LI TI GATI ON
WAl VER PREVENTS DCA FROM SUI NG | CANN.
AND HE WAS ASKED -- "ARE YOU REFERRI NG TO
THE LI Tl GATI ON WAl VER?" HE WAS ASKED BY ONE OF THE
PANELI STS, AND THI' S WAS HI S RESPONSE (AS READ):
"YES. WE' -- DCA -- "CANNOT
TAKE YOU TO COURT. WE CANNOT TAKE
TO YOU ARBI TRATION.  WE CAN T TAKE

YOU ANYWHERE YQU' -- "YOU' MEANI NG

| CANN -- "WE CAN T SUE YQU, | CANN,

FOR ANYTHI NG "

AS | SAID BEFORE, DCA -- |'M MOVI NG TO THE
NEXT SLI DE.

DCA'S TRI AL BRI EF SAYS THAT, IN THE IRP, ITS
POSI TI ON WAS, | F THE COVENANT WAS ENFORCEABLE, THEN
THE | RP HAD TO BE BI NDI NG VEELL, BI NDI NG WAS ONLY
ONE VERY SMALL SUBJECT. | T WAS AN | MPORTANT SUBJECT
BUT ONLY ONE OF MANY SUBJECTS OF WHI CH DCA TOOK THE
POSI TI ON THAT THEY CAN T SUE | CANN, AND YOU RE NOT
GO NG TO SEE ANYTHING IN THE COURSE OF THI S TRI AL
THAT DURI NG THE | NDEPENDENT REVI EW PROCESS, ALMOST A
TWO- YEAR PROCESS W TH A TWO- DAY HEARI NG, DCA SAYS,
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VELL, NOT SURE ABOUT THE ENFORCEABI LITY OF THE
COVENANT, SO WE THI NK YOU OQUGHT TO RULE I N A CERTAI N
WAY. THE PCSI TI ON WAS UNEQUI VOCAL. WE SI GNED THE
LI TI GATI ON WAl VER, SO YOU OUGHT TO TAKE US SERI QUSLY
BECAUSE WE CAN NEVER SUE | CANN.

SLIDE 13, YOUR HONOR.

DCA ALSO ARGUES IN ITS TRIAL BRI EF THAT I T
'S | MPGSSI BLE THAT DCA' S ARGUMENTS OF THE COVENANT
DURI NG THE | RP WERE MADE W TH REGARD TO THE CURRENT
CLAIMS AS THEY DI D NOT EXI ST. WHAT THEY' RE
ESSENTI ALLY SAYING IS, VELL, WE REALI ZE THAT MAYBE
ONE DAY JUDGE HALM M GHT RULE THAT THE COVENANT M GHT
NOT APPLY W TH RESPECT TO FRAUD CLAI M5, BUT THAT' S
NOI THE PO NT. THE LAW OF JUDI Cl AL ESTOPPEL
LI TERALLY DOES NOT LOCK AT WHETHER THE | SSUES | N THE
TWO MATTERS ARE THE SAME. THE LAW DCES NOT LOOK AT
VWHETHER EVEN SOMVETI MES THE PARTI ES ARE THE SAME, AND
"M GO NG TO SHOWV YOU THAT IN A M NUTE.

AS | T HAPPENS, MOST OF DCA'S CLAIMS IN TH' S
LAWSUI T WERE ACTUALLY RAISED IN THE I RP, BUT THAT' S
NOT OUR PO NT. THE | SSUES DON' T HAVE TO BE THE SANME.
| F YOU SAI D SOVETHI NG DEFI NI TI VELY I N THE FI RST
LAWSUI T, YOU JUST CAN T DO SOVETHI NG DI FFERENTLY | N
THE SECOND LAWBUI T.

YOUR HONOR, SLIDE 14 IS A SUMVARY, AND
YOU RE GO NG TO HEAR THAT EVI DENCE LATER, SO |I'M NOT
GO NG TO SPEND A LOT OF TI MVE.

THESE ARE THE DI FFERENT S| TUATI ONS AND
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DI FFERENT SUBJECTS ON WHI CH DCA ARGUED THAT THE | RP,
THE | NDEPENDENT REVI EW WAS THEI R ONLY AVAI LABLE
PROCEEDI NG, THEI R FI RST AND LAST OPPORTUNI TY. AND AS
| SAID, IN CLOSING ARGUMENT MR. ALl SAI D WE CANNOT
TAKE | CANN TO COURT. | T'S NOT AMBI GUOUS.

I N ORDER FOR US TO W N JUDI Cl AL ESTOPPEL,
NUMBER 3, DCA HAS TO BE SUCCESSFUL I N | TS ARGUVENTS,
AND THAT IS I N FACT THE CASE EVERY TIME. THE IRP
PANEL GRANTED DCA' S REQUEST FOR | NTERI M RELI EF,
GRANTED AN EXCHANGE OF DOCUMENTS, ORDERED LI VE
W TNESS TESTI MONY, GRANTED DCA' S REQUEST FOR
ADDI TI ONAL BRI EFI NG, ORDERED THAT | TS DECI S| ON WOULD
BE Bl NDI NG ON THE PARTI ES AND APPLI ED A DE NOVO
STANDARD OF REVI EW OVER | CANN' S OBJECTION. | T ALSO
AWARDED DCA | TS COSTS.

TH'S, YOUR HONOR, IS JONT TRIAL EXH BI T 33.
| 'S THE FI NAL | RP DECLARATI ON, SLIDE 16
(1 NDI CATI NG) .

AND | T SAYS -- THESE ARE THE TWO PARAGRAPHS.
|' M GO NG TO TAKE YOU THROUGH THEM | N SOVE DETAI L,
BUT BASI CALLY THE PANEL RULED THAT | CANN HAD TO
CONTI NUE TO REFRAI N FROM DELEGATI NG THE . AFRI CA GTLD,
PERM T DCA' S APPLI CATI ON TO PROCEED, AND THEN I N
PARAGRAPH 150 | T PROVI DED | CANN HAD TO PAY THE
TOTALI TY OF DCA' S COSTS.

DCA'S TRIAL BRI EF THEN SAYS (AS READ):

"] CANN TREATED THE | RP PANEL
AS LACKI NG AUTHORI TY TO MAKE
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Bl NDI NG RULI NGS" -- THI S IS THE SENTENCE

THAT REALLY BOTHERS ME, YOUR HONOR. (AS READ):
"1 CANN TREATED THE PANEL' S

RULI NG W TH TOTAL DERI S| ON AND

ELECTED TO FASH ON A SOLUTI ON OF

| TS OAN CONTRI VANCE. "

THE ASSERTION IS JUST FALSE. NO W TNESS
W LL TESTIFY THAT | CANN S BOARD TREATED THE PANEL' S
DECI SI ON W TH DERI SI ON, CAME UP WTH A SOLUTI ON OF
| TS OAWN CONTRI VANCE. THE W TNESSES W LL TESTI FY THAT
THE BOARD ADOPT THE PANEL' S RECOMVENDATI ONS AS FULL.
YOU DON' T HAVE TO BELI EVE ME. ALL YOU HAVE TO DO | S
LOOK AT SLI DE 18.

IN SLIDE 18 | TOOK THE FI NAL | RP
DECLARATI ON, AND | JUXTAPOSED I T AGAI NST THE BQARD
RESOLUTI ON.

AND SO YOU LL SEE THAT | CANN WAS ORDERED TO
CONTI NUE TO REFRAI N FROM DELEGATI NG THE . AFRI CA GILD
AND PERM T DCA' S APPLI CATI ON TO PROCEED. AND THAT' S
PARAGRAPHS ONE AND TWO OF THE BOARD S RESOLUTI ON ON
THE RI GHT- HAND SI DE OF THE PAGE.

AND THEN PARAGRAPH 150 ON THE LEFT, THE IRP
PANEL DECLARED THAT | CANN HAD TO BEAR THE TOTALITY OF
DCA'S COSTS. AND | N PARAGRAPH 3 OF THE RESCLUTI ON,
| CANN AGREED TO REI MBURSE DCA' S COSTS, ACTUALLY
REFERENCI NG PARAGRAPH 150.

YOU W LL HEAR SOVE TESTI MONY, PROBABLY
TOMORROW THAT THERE ARE A COUPLE OTHER THI NGS I N THE
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RESOLUTI ON.  AND YOU W LL HEAR TESTI MONY EXPLAI NI NG
THAT | CANN SAI D, WELL, THE GAC HAD RULED PREVI QUSLY,
AND SO WE BETTER LET THE GAC KNOW WHAT WE' RE DO NG

AND THE REASON FOR THAT IS | CANN' S BYLAWS
OBLI GATE | CANN' S BOARD TO LET THE GAC KNOW | F WE' RE
NOT GO NG TO FOLLOW YOUR ADVI CE, WE' RE GO NG TO LET
YOU KNOW

THOSE ADDI TI ONAL -- THAT ADDI TI ONAL LANGUAGE
DCESN T CHANGE ANYTHI NG I N TERV5 OF THE ACTUAL
| MPLEMENTATI ON OF THE PANEL' S RULI NG

OKAY. THE NEXT | SSUE UNDER THE ELEMENTS OF
JUDI Cl AL ESTOPPEL | S WHETHER WE WERE I N A JUDI Cl AL OR
QUASI - JUDI CI AL ADM NI STRATI VE PROCEEDI NG

THE | RP QUALI FI ES BECAUSE | T BEARS WHAT THE
COURTS CALL THE FORMAL HALLMARKS COF A JUDI Cl AL
PROCEEDI NG. THERE WAS A SWEARI NG OF OATH OF
TRUTHFULNESS, BRI EFS, ARGUMENTS, EVI DENCE; THERE WERE
W TNESSES, THREE OF WHOM TESTI FI ED, AND YOU LL HEAR
LATER TODAY, ALL UNDER OATH, EXAM NED BY ALL THE
LAWERS, EXAM NED BY THE PANEL, AND A NEUTRAL PARTY
PRESI DI NG OVER | T.

I N ADDI TION, THE IRP, AS | SAID, WAS
ADM NI STERED BY THE | CDR, THE | NTERNATI ONAL DI VI SI ON
OF THE AMERI CAN ARBI TRATI ON ASSOCI ATION. I T WAS
PRESI DED OVER BY AN | NDEPENDENT PANEL OF THREE
PRESTI G QUS PANELI STS.

DCA NOM NATED DR. CATHERI NE KESSEDJI AN.
SHE' S A DEPUTY DI RECTOR OF THE COLLEGE OF PARI S AND
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PROFESSOR OF EUROPEAN BUSI NESS LAW AND A VERY LONG
TITLE WE' LL READ LATER DURI NG THE EXAM NATI ON.

| CANN NOM NATED FORMAL COURT OF APPEAL
JUSTI CE RI CHARD NEAL, AND, REGRETTABLY, JUSTI CE NEAL
PASSED RI GHT I N THE M DDLE OF THE PROCESS BEFORE THE
HEARI NG AND SO THEN | CANN NOM NATED JUDGE CAHI LL, A
RETI RED FORVER SUPERI OR COURT JUDGE W TH THE J. A M S.
PROGRAM UP | N SAN FRANCI SCO.

THE | CDR THEN APPOI NTED THE CHAIR AND THE
CHAI R WAS BABAK BARI N, A CANADI AN LAWER, VERY
SEASONED ARBI TRATOR

AS | SAID, THERE WAS A TWO DAY HEARI NG,
LI VE W TNESSES TESTI FI ED. THE | RP PANEL | SSUED A
COVPREHENSI VE 63- PAGE DECI SI ON THAT I T SAID IN THE
DECI SI ON THAT | T WAS BI NDI NG ON THE PARTI ES.

IN SLIDE 21 -- TH'S IS JONT EXH BIT 15 --
DCA ACTUALLY ADM TTED THAT THE | RP BORE THE FORMAL
HALLMARKS. THIS IS DCA'S BRIEF TO THE PANEL. IT
SAYS (AS READ):

"IN LI GHT OF THE FOREGO NG

DCA SUBM TS THAT THE | RP PROCESS | S

AN ARBI TRATI ON I N ALL BUT NAME. IT

'S A DI SPUTE RESOLUTI ON PROCEDURE

ADM NI STERED BY AN | NTERNATI ONAL

ARBI TRATI ON SERVI CE PROVI DER | N

WH CH THE DECI SI ON MAKERS ARE

NEUTRAL THI RD PARTI ES CHOSEN BY THE

PARTI ES TO THE DI SPUTE. THERE ARE
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MECHANI SM5 | N PLACE TO ENSURE THE

NEUTRALI TY OF THE DECI SI ON MAKERS

AND THE RI GHTS OF EACH PARTY TO BE

HEARD. "

THE LAW IS CLEAR THAT FOR PURPOSES OF
JUDI CI AL ESTOPPEL, THE INQUIRY IS WHAT THE | RP
ACTUALLY WAS, NOT WHAT | CANN WANTED | T TO BE BECAUSE
| CANN DI SAGREED WTH A LOTI' OF THE PROCESS.

THE PANEL AGREED W TH DCA ON ALL OF THE
PROCESS, AND IT BECAME, |F IT WASN T ALREADY, A
QUASI - JUDI CI AL ADM NI STRATI VE PROCEEDI NG  AND I T
SHOULD BE NOTED THE COURTS ROUTI NELY RECOGNI ZE THAT
ARBI TRATI ONS ARE QUASI - JUDI CI AL PROCEEDI NGS.

SO THE FOURTH FACTOR |'M GO NG TO SPEND LESS
THAN 30 SECONDS ON; ARE THE POSI TI ONS TOTALLY
| NCONSI STENT? THE ANSWER | S CLEARLY YES.

IN SLIDE 32, | TOOK THE DCA LAWER S
STATEMENT FROM HI' S CLOSI NG THAT, "WE CAN T TAKE YQU
TO COURT, WE CAN T SUE YOQU; WE CAN T DO ANYTHI NG, "
AND THEN ON THE RI GHT- HAND SI DE OF THE SLI DE,

OGBVI QUSLY, PLAINTIFF' S FI RST AMENDED COMPLAI NT. YOU
ACTUALLY | NQUI RED ABQUT I T BEFORE | STARTED WY
OPENING  |T WAS IN FACT FI LED I N THE FEDERAL COURT
BEFORE THE REMAND, AND THE FACT OF DCA' S LAWSU T HERE
'S AN | NCONSI STENT POSI TI ON.  ALMOST DONE. | HAVE A
COUPLE OF CASES.

DCA HAS SOME DEFENSES, AND MOST OF THI' S
W' LL SAVE FOR CLOSI NG BUT JUDl Cl AL ESTOPPEL | S
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APPLI ED WHEN STATEMENTS ARE MADE | N DI FFERENT
CONTEXTS. DCA ARGUES, WELL, THE CONTEXTS COF THE TWO
PROCEEDI NGS WERE DI FFERENT AND SO JUDI Cl AL ESTOPPEL
DOESN' T APPLY. WELL, THAT'S JUST FALSE. CONTEXT IS
| RRELEVANT.

DCA ALSO ARGUES, WELL, THE CLAI MS WERE
DI FFERENT. WE HAVE DI FFERENT CLAIMS I N TH S CASE
THAN WE HAD IN THE | RP. AGAI N, ABSOLUTELY
| RRELEVANT.

AND JUDI Cl AL ESTOPPEL DOES NOT REQUI RE EVEN
THAT THE CLAIMS | N THE FI RST PROCEEDI NG WERE FI NALLY
ADJUDI CATED LI KE RES JUDI CATA DCES REQUI RE, BUT I N
TH'S I NSTANCE THEY WERE FI NALLY ADJUDI CATED. THE
PANEL RULED I N DCA' S FAVOR

SO A COUPLE OF VERY | MPORTANT CASES. THI'S
'S M LTON GREENE VERSUS MARI LYN MONRCE. AND |
WOULDN T ASK YOU TO READ THE SLI DE, YOUR HONOR. |I'LL
JUST @ VE YOU VERY SI MPLE CONTEXT.

IN TH S CASE THE REPRESENTATI VES OF
M5. MONRCE' S ESTATE CLAI MED SHE HAD BEEN DOM ClI LED | N
NEW YORK FOR PURPOSES OF AVO DI NG CALI FORNI A STATE
TAXES. SO THE TAX MAN COVES AND SAYS, "I WANT TO
COLLECT ALL YOUR TAXES QUT OF CALIFORNI A, " AND THE
PEOPLE CONTROLLI NG HER ESTATE SAY, "HUH-UH  SHE' S A
NEW YORK RESI DENT OR WAS A NEW YORK RESI DENT BEFORE
SHE Dl ED. "

COUPLE YEARS LATER THERE'S A LAWBUI T I N
CALI FORNI A, AND THE REPRESENTATI VES CHANGE THEI R M ND
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AND SAY, "OH, ACTUALLY, SHE WAS DOM CI LED I N
CALI FORNI A. " AND WHY DO WE NOW SAY THAT? WELL,
CALI FORNI A HAS A LAW THAT PERM TS -- I T'S A POSTHUMJS
RIGHT OF PUBLICITY. YOQU HAVE THE R GAT TO YOUR OMN
PUBLI CI TY EVEN AFTER YOU PASS ON, AND NEW YORK DI DN T
HAVE THAT LAW SO THE PEOPLE WHO CONTRCOLLED HER
ESTATE CHANGED THEI R M NDS.

SO THE TWO LAWSUI TS WERE COWPLETELY
DI FFERENT. ONE WAS A TAX CASE; ONE WAS FOR THE RI GHT
OF PUBLICITY. AND THE COURT SAI D, EVEN THOUGH THE
CONTEXTS ARE DI FFERENT, THI S | S A TEXTBOOK CASE FOR
APPLYI NG JUDI Cl AL ESTOPPEL, AND THE COURT JUDI Cl ALLY
ESTOPPED THE REPRESENTATI VES | N THE SECOND LAWSUI T
FROM TAKI NG THE POSI TI ON THAT Ms. MONRCE WAS
DOM CI LED I N CALI FORNI A, MEANI NG THAT SHE | MVEDI ATELY
LOST THE LAWBUI T FOR RI GHT OF PUBLI CI TY UNDER
CALI FORNI A LAW

ANOTHER VERY | MPORTANT CASE | S THE DRAIN VS.
BETZ LABORATORI ES CASE. AGAIN, PRETTY SI MPLE CASE.
PLAI NTIFF 1S A LI TI GANT WHO CLAI MED WORKERS' -- | N
WORKERS' COVPENSATI ON PROCEEDI NGS THAT HE WAS TOTALLY
DI SABLED. HE LEFT WORK BECAUSE HE WAS TOTALLY
DI SABLE AND UNABLE TO WORK, AND ON THAT BASI S HE GETS
WORKMAN' S COMPENSATI ON BENEFI TS UNDER CALI FORNI A LAW

AFTER HE CGETS THE BENEFI TS OF BEI NG TOTALLY
DI SABLED, HE FI LES A LAWSUI T SAYI NG THAT HE WAS
VWRONGFULLY TERM NATED. HE SAYS HE' S VWRONGFULLY
TERM NATED BECAUSE -- AND THAT' S WHY HE LEFT H S JOB.
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AND THE COURTS SAI D, WELL, WAIT A SECOND. YQU
ALREADY TCOLD A CALI FORNI A TRI BUNAL, WORKERS'
COVPENSATI ON TRI BUNAL, THAT YOU RE DI SABLED. YQU
CAN'T WORK. | T CAN T ALSO BE THAT YOU WERE FI RED
FROM YOUR WORK, WRONGFULLY TERM NATED, BECAUSE YQU
ALREADY STOPPED WORKI NG BECAUSE YOU SAI D YQU
COULDN T, AND ON THAT BASI S THE COURT AND COURT OF
APPEALS DI SM SSED THE ENTI RE SECOND LAWSUI T.
GROUNDS? JUDI CI AL ESTOPPEL.

SO COURTS DO NOT DRAW DI STI NCTI ONS AS TO
WHETHER THE CLAI M5 ARE THE SAME, WHETHER THE LEGAL
THECORI ES ARE THE SAME. LI TERALLY DOES NOT MATTER
THE ONLY | SSUE | S WHETHER THE STATEMENTS THAT FORM
THE BASI S FOR JUDI Cl AL ESTOPPEL | N THE FI RST CASE
CONTRADI CT THE STATEMENTS | N THE SECOND.

THAT' S ESSENTI ALLY WHAT SLI DE 26 PROVI DES,
AND SO I'M GO NG TO SKIP I'T BECAUSE |' M RUNNI NG QUT
OF TI ME

LAST CASE. TH S IS THE BLI X STREET CASE,
YOUR HONCR. YOU WLL HEAR A LOT ABOUT I T I N CLOSI NG
ARGUMENT.

IN TH S CASE THE PARTIES TOLD THE TRI AL
COURT THAT THEY HAD AN ENFORCEABLE SETTLEMENT. THEY
HAD MEDI ATED, AND THEN THEY TOLD THE MEDI ATOR THEY
HAD AN ENFORCEABLE SETTLEMENT, AND THEY DI D THE
THI NGS UNDER THE CI VIL CODE THAT ONE DOES TO HAVE AN
ENFORCEABLE SETTLEMENT. PEOPLE SIGNED I'T. SO THE
TRI AL COURT DI SM SSED THE CASE.
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BLI X STREET THEN H RES NEW LAWYERS, AND THE
NEW LAWYERS SAY, WELL, WE' RE NOT VERY HAPPY W TH THE
SETTLEMENT, AND THEY SAY, YOU KNOW VWHAT? THE
SETTLEMENT 1S LEGALLY UNENFORCEABLE AND SO YOU COULD
SET I T ASIDE. WE HAVE NO SETTLEMENT.

THE COURT OF APPEAL SAI D, WELL, |IT MAY BE --
| T MAY BE THAT YOUR SETTLEMENT | S LEGALLY
UNENFORCEABLE, BUT YOU TOLD THE TRI AL COURT -- BY THE
WAY, AFTER A JURY HAD BEEN PI CKED, THEY HAD TAKEN A
H ATUS FROM THE JURY BEI NG PI CKED -- YOU TOLD THE
TRI AL COURT YOU HAD A SETTLEMENT. YOU WANTED THE
SETTLEMENT TO BE ENFORCED, AND THE COURT | N BLI X
STREET SAYS, WELL, ESTOPPEL CAN BE USED TO BI ND
PARTI ES TO WHAT WOULD OTHERW SE BE AN UNENFORCEABLE
CONTRACT. THAT'S THE SAME | SSUE WE HAVE HERE.

DCA SAYS THE WAI VER | S UNENFORCEABLE, BUT
THE ENFORCEABI LI TY OF THE WAI VER I S NOT' THE PO NT.
THE PO NT IS THAT THEY SAI D THAT I T WAS ENFORCEABLE.

LAST SLI DE BEFORE | CONCLUDE.

THE LAST FACTOR, NUMBER FI VE, | S THE FI RST
POSI TION, THAT | CAN T SUE | CANN WAS NOT TAKEN AS A
RESULT OF | GNORANCE, FRAUD OR M STAKE.

| WANT YOUR HONCR TO KNOW THAT DCA TAKES THE
POSI TI ON, ACTUALLY ON PAGE 1 OF THE TRI AL BRI EF, THAT
TH S IS | CANN S RESPONSI Bl LI TY. WE ACTUALLY HAVE TO
COVE FORWARD W TH EVI DENCE THAT THERE WAS NO M STAKE,
NO FRAUD, ET CETERA; THAT THE BURDEN OF PROCF | S ON
US TO ACTUALLY HAVE EVI DENCE THAT -- THAT DCA TOOK
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| TS POSI TI ON AS A RESULT OF | GNORANCE, FRAUD OR

M STAKE. THAT' S JUST WRONG. THERE' S NO CASE THAT
SAYS THAT. I N FACT THE BLI X STREET COURT

SPECI FI CALLY RULED THAT, IF THERE' S NO EVI DENCE THAT
El THER SIDE SUBM TS, THEN THE ELEMENT IS MET. SO

| CANN DCESN T HAVE THE BURDEN OF PROVI NG | T.

VWHAT YOU W LL HEAR THI S AFTERNOON | S THAT
DCA WAS REPRESENTED BY COUNSEL'S CHOSEN SPECI FI C H RE
FOR H' S EXPERI ENCE LI TlI GATI NG AGAI NST | CANN
DCA' S EXECUTI VE DI RECTOR | S A SOPHI STI CATED
BUSI NESSWOMVAN.  SHE' S EDUCATED I N THE UNI TED STATES.
SHE VENT TO SCHOCL I N THE UNI TED STATES. SHE' S BEEN
ACTIVE I N THE | CANN COMVUNI TY SI NCE 2005. SHE SERVED
ON THE GNSO, SHE WAS | NVOLVED | N THE DEVELOPMENT COF
THE APPLI CANT GUI DEBOOK. SHE LOOKED AT A COPY OF THE
RELEASE BEFORE SHE SI GNED | T BECAUSE | T WAS
VELL- KNOMN | N THE | CANN COVWWUNI TY THAT | CANN WAS
I NSI STI NG THAT APPLI CANTS SI GN THE COVENANT.

DCA AND I TS ATTORNEYS DI D REVI EW THE
COVENANT, AND NEVER ONCE DI D THEY QUALI FY THEIR
STATEMENTS, AS | ALREADY SAI D, THAT THE PANEL -- WHEN
THEY SAID TO THE PANEL THAT THEY COULDN T SUE | CANN
BECAUSE OF THE COVENANT, AND SO THE M STAKE OF LAW
VWH CH | S NOW WHAT DCA' S ARGUI NG, THEY DI DN T REALI ZE
THAT THE COVENANT WOULD BE ENFORCEABLE. THAT' S NOT A
M STAKE FOR PURPOSES OF JUDI Cl AL ESTOPPEL.

SO LET ME CONCLUDE. EACH ELEMENT OF
JUDI Cl AL ESTOPPEL HERE IS EASILY AND CLEARLY MET.
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THE PURPOSE OF THE DOCTRI NE |'S TO PREVENT LI TI GANTS
FROM TAKI NG POSI TI ONS AND W NNI NG ON THOSE PGSI TI ONS
ONLY TO TURN ARCUND AND TAKE THE ABSCLUTE CONTRARY
POSI TI ON LATER. THAT' S WHY WE' RE HERE, BECAUSE THEY
TOOK THE ABSOLUTE CONTRARY POSI TI ON. COURTS REALLY
DO DI SM SS LAWBUI TS ON THE BASI S CF JuDl Cl AL
ESTOPPEL. LAWBUI TS |'VE CITED IN MY SLI DES ARE
EXAVPLES OF THOSE SI TUATI ONS.

DCA HAS ALWAYS HAD A REMEDY AVAI LABLE TO I T,
NOT THAT | T MATTERS FOR PURPOSES COF JUDI Cl AL
ESTOPPEL, BUT DCA, YOU W LL HEAR EVI DENCE TCDAY AND
TOMORROW THAT THEY COULD HAVE SUBM TTED A REQUEST
FOR SECOND | RP AFTER THEI R APPLI CATI ON WAS DENI ED.
THEY DI D NOT DO THAT.

DCA TOLD THE | RP PANEL | N CONJUNCTI ON W TH
SEVEN DI FFERENT | SSUES THAT I'T HAD G VEN UP I TS RI GHT
TO FILE A LAWBU T AGAI NST | CANN. THE PANEL RULED IN
DCA' S FAVOR EVERY TI ME, AND SO THE APPLI CATI ON OF
JUDI Cl AL ESTOPPEL | S APPROPRI ATE BECAUSE DCA DI D
PRECI SELY WHAT | T TOLD THE I RP PANEL | T COULD NEVER
DO, THEY FILED A LAWBUI T I N THE SUPERI OR COURT OF
CALI FORNI A AGAI NST | CANN, AND THAT'S WHAT I'T TOLD THE
PANEL | T COULDN T DO, AND I T'S UNFAIR TO THI S COURT
AND TO | CANN AND ALL OF THOSE WHO HONCRED THE
COVENANT AND UNDERSTOOD WHAT THE COVENANT MEANT.
I TS UNFAIR TO ALL OF THOSE PEOPLE NOT TO APPLY
JUDI Cl AL ESTOPPEL.

THANK YQU, YOUR HONOR.
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THE COURT: THANK YOU, MR LEVEE. THE COURT
NOTES I T'S ABOUT 11:40 A M

AND NOW ' LL ASK PLAI NTI FF' S COUNSEL, DO YQU
WSH TO G VE YOUR OPENI NG STATEMENT AT THI S TI ME?

M5. COLON:  YES, YOUR HONOR.

THE COURT: OKAY. THANK YOU. AND THAT WLL
BE YOQU, Ms. COLON?

M5. COLON:  YES.

THE COURT: OKAY. THANK YOQU. AND YOU MAY
PROCEED WHENEVER YOU RE READY.

M5. COLON: WE ALSO HAVE A COPY OF OUR
SLI DES HERE, YOUR HONOR (| NDI CATI NG) .

THE COURT: OKAY. THANK YOQU. YQOU CAN
PRESENT THAT TO THE CLERK.

OPENI NG STATEMENT

M5. COLON: GOOD MORNI NG YOUR HONOR. |
REPRESENT PLAI NTI FF DOTCONNECTAFRI CA TRUST, REFERRED
TO OFTEN AS DCA. AND BEFORE | LAUNCH | NTO THE | SSUE
OCF JUDI C AL ESTOPPEL, | DO WANT TO HI GHLI GHT A FEW
FACTS ABOQUT | CANN THAT MR LEVEE DI D NOT' COVER

FI RST, ALTHOUGH | CANN IS A NONPRCFI T, I T HAS
HUNDREDS OF M LLI ONS OF DOLLARS I N ASSETS. |IT ALSO
HAS A MONOPOLY ON GILD, SO ANYONE WHO WANTS TO
OPERATE UNDER A GILD, |IT HAS TO APPLY THROUGH | CANN.
| TS THE ONLY PLACE I N THE WORLD WHERE SOVEONE CAN
APPLY TO OPERATE A GILD.
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FI NALLY, THE APPLI CANT GUI DEBOOK, WH CH ALL
APPLI CANTS ARE REQUI RED TO SI GN | N ORDER TO APPLY FOR
A GILD, IS HUNDREDS OF PAGES LONG

WTH THAT IN MND, |'D LIKE TO BRI EFLY GO
OVER VHY THI S TRIAL WLL SHOW THAT | CANN CANNOT PROVE
ANY OF THE ELEMENTS OF JUDI Cl AL ESTOPPEL, LET ALONE
ALL OF THEM

FI RST, DCA HAS NOT TAKEN | NCONSI STENT
PCSI TI ONS W TH REGARD TO THE APPLI CABI LI TY OR
ENFORCEABI LI TY OF | CANN' S WAl VER OR W TH REGARD TO
THE I RP AS THE SOLE FORUM FOR DCA.

YOUR HONOR JUST HEARD | CANN GO THROUGH SEVEN
OR SO POSI TI ONS THAT DCA TOOK W TH REGARD TO THI NGS
LI KE DI SCOVERY OR COSTS OR PRCCEDURE THAT REALLY HAVE
NOTHI NG TO DO W TH JUDI Cl AL ESTOPPEL.

JUDI Cl AL ESTOPPEL SHOULD BE FOCUSED ON ANY
PCSI TI ON DCA TOOK W TH REGARD TO THE | RP AS THE SOLE
FORUM AND AS DCA W LL EXPLAI N TCDAY, THAT PGCSI Tl ON
WAS | N THE CONTEXT OF THE CLAI Ms THAT EXI STED THEN.
| CANN LI KES TO SAY THAT THE CONTEXT DCESN T MATTER,
BUT THE CONTEXT DOES MATTER.  SPECI FI CALLY, THE
CLAI M5 AT | SSUE THEN VERSUS THE CLAI MS AT | SSUE NOW
DO MATTER BECAUSE DCA' S STATEMENTS WERE W TH REGARD
TO THOSE CLAI M5, UNLI KE THE CASE LAW THAT | CANN CI TES
TO

FURTHER, JUDCGE HALM ALREADY RULED ON | CANN S
MOTI ON FOR SUMVARY JUDGVENT THAT DCA' S CURRENT CLAI Ms
ARE QUTSI DE THE SCOPE OF THE WAI VER.  THE WAIVER | S
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NO LONGER AT I SSUE IN TH S CASE.

AND, FINALLY, THI S IS A DI FFERENT CASE THAN
THE CASE THAT DCA BROUGHT TO THE IRP. THIS IS A CASE
ABOQUT THI NGS THAT HAPPENED AFTER THE | RP. CERTAI NLY
SOVE OF THE FACTS THAT WERE DI SCUSSED I N THE | RP ARE
DI SCUSSED IN THI S CASE, BUT PHASE Il | S LARGELY BASED
ON ACTI ON THAT | CANN TOOK AFTER THE | RP.

SECOND, THE IRP IS NOT' A QUASI - JUDI CI AL
PROCEEDI NG. | CANN DI DN' T SPEND MJUCH TI ME DI SCUSSI NG
THI'S ELEMENT. | CANN' S PCSI TION | S THAT BECAUSE | T
FOLLOWED THE I RP, | T SHOULD BE ENOUGH, BUT THE | RP
WAS NOT BI NDI NG AND AS THE CALI FORNI A COURT I N THE
NADA CASE, WH CH | CANN ACTUALLY CITED TOIN ITS TRI AL
BRI EF, STATED, THE MOST | MPORTANT FACTOR VWHEN
CONSI DERI NG WHETHER A FORUM I S A QUASI - JUDI CI AL FORUM
| S WVHETHER OR NOT THAT FORUM CAN ACTUALLY MAKE A
DECI SI ON.  AND THE COURT THERE SAID A FORUM CAN T
MAKE A DECISION IF ALL IT CAN DO IS | SSUE A
NON- Bl NDI NG RECOMVENDATI ON, WHI CH | S EXACTLY WHAT THE
| RP HERE | SSUED.

SECOND, | CANN GOI' TO DECI DE WHETHER OR NOT
TO ACCEPT THE I RP'S RULI NG OR COVPLETELY | GNORE I T.
AND AS DCA WLL EXPLAIN MORE TODAY, |IT DIDN' T JUST
ACCEPT THE | RP'S RULI NG AS A BI NDI NG JUDGVENT. | T
ACTUALLY VOTED ON WHAT TO DO W TH THE I RP* S RULI NG

FURTHER, THE | RP WAS NOT' A QUASI - JUDI CI AL
PROCEEDI NG BECAUSE THE | RP WAS A LI M TED PROCEDURE.
THE IRP WAS LIM TED TO RULI NG ONLY ON | CANN' S BOARD
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ACTI ON OR | NACTI ON PURSUANT TO | CANN' S OAN BYLAWS AND
ARTI CLES OF | NCORPORATI ON. THAT WAS THE UNI VERSE COF
| SSUES THAT THE | RP PANEL WAS ALLOWED TO DECI DE.
AND, AGAIN, MANY OF THE | SSUES FOR PHASE || FALL
QUTSI DE OF THAT SCOPE.

TH RD, DCA WAS NOT SUCCESSFUL IN ITS
PCSI TION ON THE | RP AS THE SOLE FORUM EVEN | F THE
COURT BELI EVES THAT DCA TOOK THE POSI TI ON THAT THE
| RP WAS THE ONLY FORUM FOR ANY OF I TS CLAI M5 OF PAST,
YOU KNOW OR FUTURE, THE I RP PANEL DI DN T ACTUALLY
RULE ON THAT POSI TION. SO DCA COULD NOT HAVE BEEN
SUCCESSFUL ON THAT POsI TI ON.

AND, AGAIN, THAT IS THE POsI TI ON THAT SHOULD
BE AT | SSUE TODAY. | CANN HAS RAI SED THESE | SSUES
ABOUT PROCEDURE, ABOUT W TNESSES, ABOQUT COSTS, AND
SAI D, WELL, LOOK, THE IRP RULED IN DCA'S FAVOR ON
THOSE | SSUES; THEREFORE, DCA WAS SUCCESSFUL BUT THAT
CONFUSES THI NGS BECAUSE, REALLY, THE ONLY POSI TI ON
THAT DCA NEEDED TO HAVE BEEN SUCCESSFUL | N ORDER FOR
JUDI Cl AL ESTOPPEL TO APPLY WAS THE POSI TI ON ABOUT THE
| RP AS THE ONLY FORUM AND THE | RP DI D NOT' RULE ON
THAT | SSUE FOR THE REASON | JUST EXPLAI NED, WHI CH I S
THAT THE IRP IS LIM TED TO RULI NG ON | CANN BOARD
ACTI ON OR | NACTI ON PURSUANT TO THE BYLAWS AND
ARTI CLES OF | NCORPORATI ON.

FURTHERMORE, THE ONLY THI NG THAT THE | RP
ACTUALLY SAI D ABOUT WHETHER OR NOT THE WAI VER WAS
ENFORCEABLE AND WHETHER I T WAS THE ONLY FORUM WAS
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THAT ASSUM NG THAT THE WAl VER WAS ENFORCEABLE, THEN
THE | RP SHOULD BE BINDING AND AS YQU LL SEE A BIT
LATER IN THE SLIDES, IT ALSO SAID THAT IF THE -- I|F
THE WAl VER WAS NOT -- EXCUSE ME. | F THE | RP WAS NOT
Bl NDI NG THAT THE | RP SHOULD NOT BE THE ONLY FORUM
FOR DCA. THAT THAT WOULD BE UNFAI R

FI NALLY, THE PURPOSE BEH ND JUDI Cl AL
ESTOPPEL | S TO PREVENT BAD FAI TH ACTI ON BY THE
PARTIES. I T 'S THE LAST ELEMENT WH CH REQUI RES THAT
THE STATEMENTS WERE NOT TAKEN AS A RESULT OF M STAKE
OR FRAUD OR | GNORANCE, AND DCA WAS M STAKEN AT THE
TIME OF THE | RP TO THE EXTENT THAT I T SAI D THAT THE
WAl VER WAS ALVWAYS ENFORCEABLE OR THAT THE | RP WAS THE
ONLY FORUM FOR I T BECAUSE I'T DIDN T HAVE THE
PRI VI LEGE OF JUDGE HALM S RULI NG AT THAT TI Mg, AND
THE | SSUE HADN T EVER BEEN ADJUDI CATED BEFCORE. | CANN
HAD TH S WAl VER THAT ALL OF THE APPLI CANTS SI GNED
BECAUSE THEY HAD TO AND NOBODY HAD EVER TAKEN | CANN
TO COURT ON THE | SSUE OF THE WAl VER AT THE TI ME OF
THE | RP.

SO VWHO | S DCA? DCA IS A MAURI TI US
NON- PROFI T ESTABLI SHED I N JULY 2010. |IT WAS FORMED
W TH THE CHARI TABLE PURPOSE OF ADVANCI NG | NFORMATI ON
TECHNOLOGY | N AFRICA WTH A FOCUS ON WOVEN AND YOUTH
AND PROVI DI NG . AFRI CA THE GILD TO THE PECPLE OF
AFRI CA.

SOPH A BEKELE, WHO | S HERE TGDAY AND WHO
W LL BE TESTI FYI NG ON BEHALF OF DCA, |'S THE FOUNDER
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AND CEOQ, AND SHE WAS BORN AND RAI SED I N ETHI GPI A,
EDUCATED I N THE UNI TED STATES. AS | CANN
ACKNOWLEDGED, SHE IS A SUCCESSFUL BUSI NESSWOVAN,
| NTERNATI ONAL ENTREPRENEUR W TH EXPERTI SE ON BUSI NESS
STRATEGY, CORPORATE GOVERNVENTS AND | NFORMATI ON AND
COMVUNI CATI ONS TECHNOLOGY. SHE HAS A LOT OF
EXPERI ENCE | N AFRI CA AND A STRONG BASE THERE.
HONEVER, SHE DOES NOT HAVE ANY LEGAL TRAI NI NG

SO HOW DI D DCA GET HERE? WELL, AS | CANN
VENT OVER HERE A LITTLE BIT, I'N 2008 | CANN BEGAN
ACTI VELY PREPARI NG THEI R APPLI CATI ON FOR THE GILD
PROGRAM AND THE PROGRAM OFFI CI ALLY LAUNCHED | N 2011,
BUT MEMBERS OF THE | CANN COMMUNI TY KNEW THI S PROGRAM
WAS COM NG AND STARTED PREPARI NG APPLI CATI ONS AHEAD
OF TI ME

THE SAME | S TRUE FOR DCA. DCA BEGAN
PREPARI NG THEI R APPLI CATI ON FOR 2007, WHICH | S
ACTUALLY FI VE YEARS BEFORE DCA EVEN APPLI ED. AND WHY
ALL THAT TI ME? WELL, THERE WERE MULTI PLE
REQUI REMENTS THAT DCA HAD -- EXCUSE ME -- | CANN HAD
FOR APPLI CANTS WHO WANTED TO OPERATE A GILD. THERE
WERE TECHNI CAL REQUI REMENTS, THERE WERE FI NANCI AL
REQUI REMENTS, AND FOR APPLI CANTS WHO WERE SEEKI NG A
GEOCGRAPHI C GILD LI KE . AFRI CA, THERE WERE ENDORSEMENT
REQUI REMENTS. THE APPLI CANT HAD TO COLLECT A CERTAI N
AMOUNT OF ENDORSEMENTS FROM CERTAI N GOVERNMENTS.

SO DCA SPENT FI VE YEARS PREPARI NG
ENDORSEMENTS AND FUNDRAI SI NG AND MAKI NG SURE THAT I TS
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TECHNI CAL REQUI REMENTS WERE | N PLACE. THEY FI NALLY
APPLI ED FOR THE GILD IN THE SPRI NG OF 2012 AND PAI D
THE $185, 000 APPLI CATI ON FEE THAT PRESUMABLY ALL OF
THE 1, 900 GILD APPLI CANTS PAID, AND I T AGREED TO
FOLLOW THE GUI DEBOCK BECAUSE | T HAD TO.

AT THAT PO NT | CANN BEGAN REVI EW NG DCA' S
APPLI CATI ON.  AND AS | CANN MENTI ONED THI S MORNI NG,
THE 1 CC, VHICH I S A COVPANY | NTERCONNECT
COMVUNI CATI ONS, A COVPANY THAT CONTRACTED W TH | CANN,
| CANN BASI CALLY OUTSOURCED TO | CC TO REVI EW
APPLI CANTS' ENDORSEMENTS.

NOW DCA PASSED THE FI NANCI AL PORTI ON OF THE
I NI TI AL REVI EW DCA PASSED THE TECHNI CAL PORTI ON OF
THE I NI TIAL REVIEW BUT WH LE DCA WAS IN THE | CC
BEI NG REVI EWNED FOR | TS ENDORSEMENTS, THE GAC -- THE
GOVERNMVENTAL ADVI SORY COW TTEE, VWHICH IS | CANN' S
COWM TTEE -- ADVI SED | CANN TO STOP PROCESSI NG DCA' S
APPLI CATI ON.

NOW THE REASONS WHY | CANN DECI DED TO
ULTI MATELY ACCEPT THAT GAC ADVICE | S THE BASI S FOR
PHASE || OR RELATES TO PHASE |1, SO I WON T GO I NTO
THOSE DETAILS HERE, BUT SUFFICE I'T TO SAY THAT THE
GAC ADVI SED THAT | CANN STOP PROCESSI NG DCA' S
APPLI CATI ON, AND THE | CANN BOARD ACCEPTED THAT GAC
ADVI CE.

BASED ON THAT DECI SI ON, I N JUNE OF 2013, DCA
FI LED WHAT IS CALLED A REQUEST FOR RECONSI DERATI ON BY
THE | CANN BOARD GOVERNANCE COWM TTEE. THAT IS A
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PROCESS AMONG MULTI PLE PROCESSES THAT | CANN HAS FOR
APPLI CANTS TO RESOLVE DI SPUTES WTH ICANN. I T IS THE
FI RST PROCESS AN APPLI CANT HAS TO TAKE.

SO DCA TOOK THAT STEP; HONEVER, ON
AUGUST 1ST, 2013, THE BGC DEN ED DCA' S REQUEST FOR
RECONSI DERATI ON. SO THE NEXT STEP I N I CANN S DI SPUTE
RESCLUTI ON PROCESSES | S SOVETH NG CALLED A
COOPERATI VE ENGAGEMENT PROCESS OR A CEP, AND THAT
FAI LED AS WELL. THAT TOOK PLACE FROM AUGUST 2013 TO
OCTOBER 2013.

SO, FI NALLY, ON OCTOBER 2013 -- EXCUSE ME - -
ON OCTOBER 24TH, 2013, DCA FILED A NOTI CE OF
| NDEPENDENT REVI EW AND STARTED THE | NDEPENDENT REVI EW
PROCESS TO DEAL WTH THI S | SSUE OF THE GAC ADVI CE.
AND I T'S | MPORTANT TO UNDERSTAND THAT ULTI MATELY THAT
IS ALL THAT THE I RP RULED ON, WAS | CANN S TREATMENT
OF THE GAC ADVI CE.

AGAI N, VERY DI FFERENT FROM THE | SSUES THAT
DCA IS ASKING THI S COURT TO RESOLVE IN TH S LAWSUI T.

SO BEFORE | T | SSUED I TS FI NAL DECLARATI ON,
THE | RP MADE A COUPLE OF | MPORTANT | NTERI M ORDERS.

THE FI RST ORDER THAT I T MADE WAS THAT THE - -
THAT | CANN SHOULD STOP PROCESSI NG ANY OTHER
APPLI CATION FOR . AFRICA VWH LE THI S | RP W TH DCA WAS
PENDI NG.

NOW WHY DI D THE | RP HAVE TO MAKE THAT
RULI NG? WELL, | TS BECAUSE EVEN THOUGH DCA STARTED
THE | RP PROCESS ABOUT WHETHER | TS APPLI CATI ON WAS
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PROPERLY HALTED, | CANN SI GNED A REQ STRY AGREEMENT TO
G VE THE GILD TO DCA' S COWETI TOR. AND, SO, THE I RP
SAI D, VELL, YOQU CAN'T DO THAT. YOQU HAVE TO WAIT
UNTIL TH S I SSUE | S RESOLVED BEFORE YOU CAN G VE THE
GILD TO SOVEONE ELSE. | CANN ELECTED TO FOLLOW THAT
RULI NG

THE NEXT | NTERI M OCRDER THAT THE | RP MADE WAS
AUGUST 14TH, 2014, WHERE THE | RP | SSUED AN ORDER
STATI NG THAT I TS ORDERS -- THAT DECLARATI ON ON AUGUST
14TH AND | TS FUTURE ORDERS AND DECLARATI ONS WERE
Bl NDI NG ON THE PARTIES. AND AS DCA W LL EXPLAI N
TODAY, | CANN DI D NOT' ACTUALLY FOLLOW THAT FI NAL | RP
DECLARATION AS I'T SAYS I T DI D

THE FI NAL DECLARATI ON WAS | SSUED ON
JULY 9TH, 2015, AND HERE YOU CAN SEE THE LANGUAGE
THAT | CANN HAS ALREADY PO NTED TO (| NDI CATI NG ,
SAYI NG THAT THE -- DCA' S APPL| CATI ON SHOULD BE ABLE
TO PROCEED THROUGH THE REMAI NDER OF THE NEW GTLD
APPLI CATI ON PROCESS AND AWARDI NG DCA COSTS.

AND YOU LL NOTE AS WELL THAT THE PANEL
CLEARLY SAYS THAT (AS READ):

" ASSUM NG THAT THE FOREGO NG

VWAl VER OF ANY AND ALL JUDI CI AL

REMEDI ES | S VALI D AND ENFORCEABLE,

THEN THE ONLY AND ULTI MATE

ACCOUNTABI LI TY REMEDY FOR APPLI CANT

IS I RP."

AGAIN, I'T DOESN' T MAKE A FI NAL RULI NG ON THE
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VWAIVER, | T DOESN T MAKE A FI NAL RULI NG ON THE
ABILITY -- THE AVAI LABILITY OF THE I RP AS THE ONLY
FORUM FOR DCA'S CLAIM | T CAN T MAKE A RULI NG ON
THESE | SSUES BECAUSE | T'S LIM TED TO | CANN BOARD S
ACTI ON OR | NACTI ON.

| NTERESTI NG&Y, AND AN EXAVPLE OF | CANN S
DI SREGARD FOR THE | RP*'S AUTHORI TY, | CANN POSTED A
REDACTED VERSI ON OF THI S DECLARATI ON ON | TS WEBSI TE.

HERE YOUR HONOR CAN SEE MORE LANGUAGE FROM
THE FI NAL DECLARATI ON OF THE | RP (1 NDI CATI NG) .
SPECI FI CALLY, THI S H GHLI GHTED PORTI ON SHOAS THAT THE
PANEL' S RULI NG AGAIN WAS LI M TED TO THE ACTI ONS AND
| NACTI ONS OF THE BOARD W TH RESPECT TO THE | CANN
BYLAWS AND ARTI CLES OF | NCORPCRATI ON.

| APOLOGE ZE IF I'M GO NG TO START TO SOUND
LI KE A BROKEN RECORD REPEATI NG THAT LANGUAGE, BUT IT
DCES COVE UP A LOT.

AGAIN, THIS IS JUST THE LANGUAGE WHERE THE
PANEL | S RECOMVENDI NG THAT | CANN CONTI NUE TO REFRAI'N
FROM ACTUALLY DELEGATI NG . AFRI CA AND PERM T DCA' S
APPLI CATI ON TO PROCEED THROUGH THE REMAI NDER OF THE
GILD APPLI CATI ON PROCESS.

NOW ONE OF THE DI SPUTES FOR PHASE Il IS
VWHETHER OR NOT | CANN ACTUALLY FOLLOWED THE SPIRI T OF
TH' S RULI NG

SO WHAT DI D THE | CANN BOARD DO WHEN | T GOT
TH'S RULI NG FROM THE I RP? WELL, |IT DIDN' T TREAT IT
LI KE A COURT JUDGVENT. THE | CANN BOARD ACTUALLY
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DECI DED TO VOTE ON WHAT TO DO W TH THE | RP FI NAL
RULI NG, HENCE, THE BOARD RESOLUTI ONS ON THE | SSUE.
HOAEVER, | CANN HASN' T SHOM ALL OF THE RESOLUTI ONS
THAT THE BOARD MADE THAT DAY ABOUT THE | RP FI NAL
RULING | T DD ALLUDE TO THEM BUT I THINK IT'S

| MPORTANT THAT YOUR HONOR SEE THEM

FI RST, AS YOU CAN SEE HERE (| NDI CATING, THE
BOARD DCES PI CK UP THE LANGUAGE ABOUT ALLOW NG DCA' S
APPLI CATI ON TO PROCEED THROUGH THE REMAI NDER OF THE
NEW GTLD APPLI CATI ON PROCESS. THAT' S I N PO NT
NUMBER 2.

BUT THEN I T SAYS, "AS SET OQUT BELOW" AND
VWHAT FOLLOWE | S LANGUAGE THAT ACTUALLY | NSTRUCTS
THE -- ACTUALLY I NSTRUCTS | CANN TO TAKE | NTO ACCOUNT
THE VERY GAC ADVI CE THAT THE | RP HAD FOUND | CANN TO
VWRONGFULLY ACCEPT. AND THE GAC ADVI CE PERI GD HAD
ALREADY CLOSED AT THAT PO NT.

SO I CANN DI D NOT' MERELY FOLLOW THE | RP
PANEL' S RULING TH S I S MORE LANGUAGE FROM THE BQARD
MEETI NG AFTER THE | RP PANEL' S FI NAL DECLARATI ON
REGARDI NG HOW TO PROCESS DCA' S APPLI CATI ON THAT DI D
NOT COVE FROM THE | RP'S FI NAL DECLARATI ON
(1 NDI CATI NG .

AND DCA' S APPL| CATI ON WAS RETURNED TO WHERE
| T HAD ALREADY BEEN W TH THE | CC, AND THE SAME PANEL,
THE SAME | CC PANEL, REVI EVED DCA' S APPLI CATI ON AND
ULTI MATELY REJECTED I T.

AGAI N, THE DETAI LS OF WHAT HAPPENED DURI NG
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THAT TIME ARE THE | SSUES FOR PHASE I1. BUT AFTER
DCA' S APPLI CATI ON WAS REJECTED, IT FILED SU T IN TH S
COURT FOR FRAUD AND OTHER CLAI M5 BASED ON W LLFUL
I NJURY, AND I T IS ASKING TH' S COURT TO REVI EW THOSE
CLAI M5 PURSUANT TO CALI FORNI A LAW AND STATUTE, NOT
PURSUANT TO | CANN' S BYLAWS OR ARTI CLES OF
| NCORPORATI ON, AS WAS THE CASE W TH THE | RP AND THE
| SSUE OF THE GAC.

AS | SAID, JUDGE HALM HAS ALREADY RULED THAT
DCA'S CLAI M5 ARE NOT BARRED BY THE WAIVER. THIS IS
LANGUAGE FROM JUDGE HALM S RULI NG ON | CANN' S MOTI ON
FOR SUMMARY JUDGVENT. HERE JUDGE HALM NOTES THAT
(AS READ) :

"ACTS OF FRAUD ARE THOSE THAT

CAUSE W LLFUL | NJURY AND DI D NOT

ARI SE OUT OF | CANN' S PROCESSI NG OF

APPLI CATI ONS, AND THEY ARE

EXTRA- PROCEDURAL. THEY ARE NOT

RELATED TO THE PROCESSI NG | TSELF

BUT ARE ACTS THAT | CANN -- THAT

TAKE | CANN OUTSI DE OF THE PROCESS

GOVERNED BY | TS BYLAWS. \HAT THI S

MEANS | N TH' S CASE, THEREFORE, |S

THAT ANY CLAI MS THAT DO NOT LIE I N

FRAUD OR W LLFUL | NJURY ARE BARRED

BY THE COVENANT. THOSE THAT DO ARE

WHAT | CANN | S SAYI NG HERE TODAY | S THAT TH' S
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COURT SHOULD TAKE DCA' S STATEMENTS ABOUT THE WAI VER,
THAT THE WAI VER WAS, YOU KNOW SOVEHOW ENFORCEABLE,
TO MEAN THAT THE WAI VER SHOULD BE ENFORCEABLE IN THI S
CASE EVEN THOUGH JUDGE HALM HAS RULED THAT |T | S NOT,
AND EVEN THOUGH THE BLI X CASE THAT I CANN CI TES TO | S
A CASE VWHERE THE STATEMENT ABOUT THE ENFORCEABI LI TY
OF A -- AN AGREEMENT HAD NOTHI NG TO DO W TH THE

CLAI M5 AT | SSUE.

AND ALSO DCA HASN T ACTUALLY TAKEN THE
STATEMENT -- TAKEN THE POSI TI ON THAT THE WAI VER
SHOULD BE ENFORCEABLE OR IS ENFORCEABLE. DCA WAS
MERELY CI TI NG LANGUAGE FROM THE | CANN WAI VER. FROM
THE | CANN COVENANT.

THE COURT: SO | NOTE THAT I'T''S NOW NOON.
IS TH'S A GOCD TI ME TO BREAK? | DON T WANT TO
| NTERRUPT YOU | F YOU RE IN THE M DDLE OF A PO NT.

M5. COLON: THIS IS AS GOOD A TI ME AS ANY,
YOUR HONCR.

THE COURT: OKAY. THAT'S FINE. SO WE' LL
TAKE OUR NOON RECESS AT TH S TI ME.  WE' LL RESUVE THE
TRIAL OF THHS MATTER AT 1:30 TODAY. WE' RE OFF THE
RECORD. THANK YOU.

(AT 12: 00 P.M THE LUNCH RECESS WAS TAKEN.)
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CASE NAME: DOTCONNECTAFRI CA TRUST
VS. | NTERNET CORPORATI ON
FOR ASSI GNED NAVES AND
NUMBERS, ET AL.

CASE NUMBER: BC607494

LOS ANGELES, CALI FORNI A WEDNESDAY, FEBRUARY 6,
2019

DEPARTMENT NO. 53 HON. ROBERT B. BROADBELT,
111, JUDGE

COURT REPORTER: LAURI E M LLER, CSR #6457

APPEARANCES: (AS HERETOFORE
MENTI ONED. )

TI MVE: 1: 40 P. M

THE COURT: ALL RIGHT. WE RE BACK ON THE
RECORD | N DOTCONNECTAFRI CA TRUST VERSUS | NTERNET
CORPORATI ON FOR ASSI GNED NAMES AND NUMBERS.

THE COURT NOTES THAT PLAI NTI FF''S COUNSEL AND
DEFENDANT | CANN' S COUNSEL ARE AT THEI R PLACES AT
COUNSEL' S TABLE, AND IT IS NOWABQUT 1:40 PPM WE RE
RESUM NG OUR TRI AL ON PHASE | OF THE Bl FURCATED
TRI AL.

AND VWHEN VWE TOOK OUR NOON BREAK, Ms. COLON
WAS PRESENTI NG HER OPENI NG STATEMENT.

ARE YOU PREPARED TO CONTI NUE W TH YOUR
OPENI NG STATEMENT, Ms. COLON?

M5. COLON:  YES, YOUR HONOR.

THE COURT: OKAY. YOU MAY PROCEED WHENEVER
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YOU RE READY.

M5. COLON: OKAY, YOUR HONOR. SO WHERE |
LEFT OFF WAS I N A DI SCUSSI ON OF THE PCLI CY REASONS
BEH ND JUDI Cl AL ESTOPPEL.

AS YOU CAN SEE HERE ON THI' S SLIDE, | HAVE
THE BURDEN TO PROVE JUDI Cl AL ESTOPPEL. WE ALREADY
ACKNOWLEDGED THAT. BUT THE DOCTRI NE BEH ND JUDI Cl AL
ESTOPPEL | S TO PREVENT | NCONSI STENT COURT
DETERM NATI ONS, NOT JUST | NCONSI STENT STATEMENTS.
| T''S ABOUT PREVENTI NG | NCONSI STENT COURT
DETERM NATI ONS, AND DCA W LL SHOW THAT THERE' S NO
Rl SK OF | NCONSI STENT COURT DETERM NATI ONS HERE FOR A
COUPLE OF REASONS.

FIRST, THE | RP WASN' T THE COURT
DETERM NATI ON OR THE JUDI Cl AL DETERM NATI ON OR A
QUASI - JUDI CI AL DETERM NATI ON.  AND, SECOND, THE TWO
CASES BEFORE THE | RP AND BEFORE THI S COURT ARE VERY
DI FFERENT.

FURTHERMORE, W TH REGARD TO THE ELEMENT OF
| NCONSI STENT POSI TI ONS, THAT IS A VERY H GH BURDEN.
THE COURTS HAVE SAI D THAT THAT IS A Rl GOROUS STANDARD
AND VERY H GH THRESHCLD.

AS | ' VE SAI D, | CANN MUST PROVE EACH AND
EVERY ELEMENT OF JUDI CI AL ESTOPPEL IN ORDER FOR I T TO
APPLY. |F IT FAILS TO PROVE ANY ONE OF THE ELEMENTS,
JUDI Cl AL ESTOPPEL SHOULD NOT APPLY.

SO RUNNI NG THROUGH THE ELEMENTS AGAI N VERY
QUI CKLY, THE FI RST ELEMENT | S THAT THE SAME PARTY HAS
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TAKEN TWO POSI TI ONS.

THE SECOND ELEMENT | S THAT THE POSI TI ONS
VERE TAKEN I N JUDI Cl AL OR QUASI - JUDI CI AL
ADM NI STRATI VE PROCEEDI NGS.

THE THIRD IS THAT THE PARTY WAS SUCCESSFUL
I N ASSERTI NG THE FI RST PCSI Tl ON.

THE SECOND | S THAT THE TWO PCSI TI ONS MJST BE
TOTALLY | NCONSI STENT.

AND THE FI NAL ELEMENT FOR JUDI Cl AL ESTOPPEL
'S THAT THE FI RST POSI TI ON WAS NOT TAKEN AS A RESULT
OF | GNORANCE, FRAUD OR M STAKE.

SO, AGAIN, THAT LAST ELEMENT GETS TO THE
PURPOSE OF JUDI Cl AL ESTOPPEL, WHI CH IS TO PREVENT THE
PARTI ES FROM ACTI NG | N BAD FAI TH AND GAM NG THE
SYSTEM

|" D LI KE TO TAKE THE ELEMENT FI RST OF
VWHETHER OR NOT THE | RP WAS A JUDI Cl AL OR
QUASI - JUDI CI AL PRCCEEDI NG

THERE ARE A NUMBER OF REASONS VWHY | T WAS NOT
EVEN A QUASI - JUDI Cl AL PROCEEDI NG

FI RST, AS YOQU VE HEARD, THE PROCEEDI NG WAS
NON- BI NDI NG | CANN RETAI NED FULL AUTHORI TY TO ACCEPT
OR REJECT THE PANEL'S RULI NG THERE WAS NO APPEAL TO
THE I RP. THERE WAS NO OVERSI GHT TO AN | RP PANEL' S
RECOMMVENDATI ON.  THERE WAS NO ABI LI TY TO CONFI RM THE
| RP*S DECI SION I N COURT. | N FACT, DCA TRIED TO
CONFI RM THE DECI SION I N THI S COURT THROUGH | TS FI LI NG
OF THE FI RST AMENDED COWMPLAI NT. | T HAD A DECLARATORY
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RELI EF CAUSE OF ACTI ON ASKI NG THE COURT TO CONFI RM
THE | RP AWARD, VWHI CH WAS DI SM SSED UPON | CANN' S
MOTI ON FOR SUMVARY JUDGVENT BECAUSE JUDGE HALM FOUND
THAT THE WAl VER ACTUALLY BARRED THAT CAUSE OF ACTI ON.

FURTHERMORE, | CANN | TSELF ARGUED THAT THE
| RP WAS NOT AN ARBI TRATI ON; THAT I T WAS MERELY A
CORPORATE ACCOUNTABI LI TY MECHANI SM  ONE OF THE
REASONS WHY | CANN DOESN T WANT TO TALK ABOUT CONTEXT
IN THIS FI RST PHASE OF TRIAL IS BECAUSE I T ACTUALLY
TOOK A LOT OF POSI TI ONS DURI NG THE | RP THAT ARE
CONTRARY TO WHAT I'T'S GO NG TO SAY IN TH' S PHASE OF
TRI AL.

FI NALLY, AS |I'VE SAI D BEFORE, THE | RP WAS
NOT QUASI - JUDI CI AL BECAUSE | T WAS LIM TED TO
REVI EW NG THE ACTI ON OR | NACTI ON OF | CANN' S BOARD
PURSUANT TO | CANN' S BYLAWS AND ARTI CLES OF
| NCORPORATI ON.

TH'S | S ANOTHER EXAMPLE FROM THE | CANN BOARD
RESOLUTI ONS AFTER THE I RP | SSUED I TS FI NAL
DECLARATI ON.  HERE YOU SEE MORE LANGUAGE FROM THE
BOARD SAYI NG THAT I T'S NOT' GO NG -- BASI CALLY, NOT
JUST GO NG TO ACCEPT THE FI NAL DECLARATI ON AS THE
ONLY GUI DANCE ON HOW TO CONTI NUE PROCESSI NG DCA' S
APPLI CATI ON.

| T SAYS, | N ADDI TI ON TO THE DECLARATI ON, THE
BOARD MUST ALSO TAKE | NTO ACCOUNT OTHER RELEVANT
| NFORVATI ON, | NCLUDI NG BUT NOT LIMTED TO, THAT
| CANN RECEI VED AND ACCEPTED GAC CONSENSUS ADVI CE THAT
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DCA' S APPLI CATI ON FOR . AFRI CA SHOULD NOT PRCCEED.
AGAI N, THAT IS THE VERY ADVI CE THAT THE | RP PANEL
FOUND | CANN HAD WRONGFULLY ACCEPTED I N THE FI RST

PLACE.

FI NALLY, THERE | S CASE LAW SUPPORTI NG THE

NOTI ON THAT A NON- BI NDI NG PROCEEDI NG CANNOT BE A
QUASI - JUDI CI AL PROCEEDI NG HERE YOU HAVE THE CI TE TO
THE NADA CASE, WHI CH IS A FEDERAL COURT CASE CI TED TO
BY ICANN IN THEIR TRIAL BRIEF. AND |I'LL JUST READ A
PIECE OF TH S QUOTE TO THE COURT.

THE NADA COURT SAI D (AS READ):
"BESSER CI TES MANY OF THESE
OPI Nl ONS AND ARGUES THAT THE DMVB
PROCEEDI NG, LIKEWSE, IS A
QUASI - JUDI CI AL PROCEEDI NG SUCH THAT
JUDI Cl AL ESTOPPEL NMAY BE APPLI ED.
THE COURT DI SAGREES. | T LACKED THE
MOST | MPORTANT HALLMARK:  THE
ABILITY TO MAKE A DECI SION. THE
DRB HAD NO SUCH POVNER. I NSTEAD, IT
WAS LIM TED TO | SSU NG A
NON- BI NDI NG, ALBEI'T WRI TTEN
RECOMVENDATI ON THAT THE PARTI ES
COULD ACCEPT OR REJECT. AND AFTER
CONSI DERI NG THAT FACT, THE COURT
DECLI NED TO APPLY JUDI Cl AL
ESTOPPEL. "
THAT' S EXACTLY THE Cl RCUMSTANCES WE HAVE
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HERE. THE I RP WAS A NON- Bl NDI NG PROCEEDI NG THAT
| SSUED A RECOMMENDATI ON, A WRI TTEN RECOMVENDATI ON,
THAT | CANN WAS FREE TO ACCEPT OR REJECT.

FURTHERMORE -- AND THI S SORT OF GOES TO THE
ELEMENT OF DCA WAS SUCCESSFUL IN I'TS PGSI TI ON, THE
| RP | TSELF ACTUALLY TOCK A PCSI TION AS TO WHETHER OR
NOT I'T COULD BE THE SOLE FORUM AND IT TOOK A
POSITION IN THI'S CONTEXT. | T SAYS (AS READ):

"I F THE WAl VER OF JUDI Cl AL

REVEDI ES | CANN OBTAI NS FROM

APPLI CANTS WAS ENFORCEABLE AND THE

| RP*'S PROCESS | S NON-BI NDI NG AS

| CANN CONTENDS, THEN THAT PROCESS

LEAVES THE TLD APPLI CANTS AND THE

| NTERNET COVMUNI TY W TH NO

COVPULSORY REMEDY OF ANY KI ND.

THAT IS, TOPUT IT MLDLY, A H GILY

WATERED- DOAN NOTI ON OF

ACCOUNTABI LITY. NOR IS SUCH A

PROCESS | NDEPENDENT AS THE ULTI MATE

DECI SI ONMAKER, | CANN, IS ALSO A

PARTY TO THE DI SPUTE AND DI RECTLY

| NTERESTED | N THE QUTCOMVE, NOR | S

THE PROCESS NEUTRAL. "

SO, BASI CALLY, THE | RP PANEL IS SAYlI NG HERE,
| F TH S PROCEEDI NG IS NOT BINDI NG | T LACKS MANY OF
THE HALLMARKS OF A JUDI CI AL PROCEEDI NG | T"'S NOT
| NDEPENDENT. | T°'S NOT NEUTRAL. | T 'S NOT AN
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ACCOUNTABI LI TY PROCEEDI NG

AS TO THE NEXT ELEMENT, DCA' S POSI TI ONS ARE
NOT TOTALLY | NCONSI STENT BECAUSE THE CONTEXT FOR THE
POSI TIONS |'S DI FFERENT.  AGAIN, | CANN WANTS TO MOVE
AVAY FROM THE CONTEXT BECAUSE, FRANKLY, THE | MPORTANT
FACTS ARE ALL I N THE CONTEXT.

FI RST, THE | RP CLAI M5 WERE LI M TED TO | CANN
BOARD ACTI ON AND | NACTI ON AND WERE LI M TED TO REVI EW
PURSUANT TO THE | CANN BYLAWS AND ARTI CLES.

IN THI S CASE, WE HAVE CLAI M5 THAT RELATE TO
| CANN' S STAFF ACTI ON, THAT RELATE TO TH RD PARTY
VENDOR ACTI ON, LIKE THE | CC REVI EW OF DCA' S
APPLI CATI ON, AND, OF COURSE, ALL OF THOSE ACTI ONS ARE
TO BE REVI EVED | N THE CONTEXT OF CALI FORNI A LAW AND
STATUTE, NOT | CANN S BYLAWS AND ARTI CLES OF
| NCORPORATI ON.

FURTHERMORE, THE | RP CLAI M5 ONLY | NVOLVED
FACTS THAT OCCURRED PRI OR TO 2015. AND TH S LAWSUI T
I NVOLVES FACTS THAT OCCURRED AFTER THE | RP WAS
DECI DED.

SO DCA HAS ALWAYS MAI NTAI NED THAT | CANN
SHOULD NOT BE JUDGVENT PROOF, BUT THE STATEMENTS THAT
DCA MADE DURI NG THE | RP RELATED TO THE CLAI MS THAT
WERE AT | SSUE AT THAT PO NT, NOTI TO THE CLAI M5 THAT
ARE AT | SSUE NOW

FI NALLY, YOU KNOW | CANN HAS SUGGESTED | N
| TS OPENI NG THAT DCA ALWAYS SAI D THAT THE | RP WAS THE
ONLY FORUM FOR I T, PERI OD, FULL STOP; THAT I T NEVER
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PUT THAT STATEMENT | NTO CONTEXT. BUT HERE YOU SEE AN
EXAMPLE OF DCA PUTTI NG THAT STATEMENT | NTO CONTEXT.
| T 1S ARGUI NG BASI CALLY, THAT THE | RP HAS TO BE
BI NDI NG I N ORDER FOR I T NOI' TO BE AN UNCONSCI ONABLE
PROCEEDI NG

NEXT, WE HAVE ANOTHER QUOTE FROM DCA DURI NG
THE | RP WHERE | T REFERENCES THE SOLE FORUM AS THE
| RP, BUT WHERE | T ALSO QUALI FI ES THAT LANGUAGE BY
SAYING THAT I T IS THE SOLE FORUM | N WH CH DCA CAN
SEEK | NDEPENDENT THI RD PARTY REVI EW OF THE ACTI ONS OF
| CANN' S BOARD OF DI RECTORS.

SO DCA, THROUGHOUT THE | RP, WAS MAKI NG THI S
ARGUMENT THAT THE I RP HAD TO BE BI NDI NG THAT THE I RP
WAS LIM TED TO RULI NG ON | CANN' S BOARD OF DI RECTORS
ACTI ONS AND | NACTI ONS. I T MADE THESE ARGUMENTS
MULTI PLE TI MES THROUGHOUT THE I RP. SO TO THE EXTENT
THAT THERE | S LANGUAGE FROM DCA THAT DOESN T | NCLUDE
TH' 'S SORT OF QUALI FYI NG LANGUAGE ABOUT THE | RP BEI NG
Bl NDI NG OR LI M TED TO PECULI AR ACTI ON OR | NACTI ON OF
THE BOARD, | T HAS TO BE VI EWED W THI N THE CONTEXT OF
ALL OF THE ARGUMENTS, ALL OF THE RELATED ARGUMENTS
THAT DCA WAS MAKI NG I N OTHER PLACES AT THE SAME TI ME.

AS | ' VE SAI D BEFORE, DCA WAS NOT SUCCESSFUL
I N ASSERTI NG A PGOSI TI ON REGARDI NG THE AVAI LABI LI TY OF
THE IRP AS THE SOLE FORUM HERE YOU HAVE LANGUAGE
FROM THE | RP FI NAL DECLARATI ON STATI NG THAT, YQU
KNOW THE | RP"S FI NDI NG ABOUT THE WAI VER WAS AN
ASSUMPTI ON.
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AND, AS | MENTI ONED BEFCORE, THAT | SSUE | S
NOT SOVETHI NG THAT THE | RP EVEN HAD JURI SDI CTI ON TO
RULE OR OPI NE ON BECAUSE THE | RP WAS LIM TED TO
MAKI NG RECOMMVENDATI ONS ABOUT | CANN' S ACTI ON OR BOARD
| NACTI ON.

FI NALLY, THE | RP | TSELF STATED THAT A
NON- Bl NDI NG | RP COULD NOT BE THE ONLY REMEDY FOR DCA.
SO TO THE EXTENT THAT | CANN HAS SUGCGESTED THAT
SOVEHOW THE PANEL WAS HARMED BY DCA' S BRI NG NG OF
TH'S LAWVBUI T OR TRI CKED BY DCA' S BRING NG OF TH S
LAWSUI T, THAT'S SI MPLY NOT TRUE. THE PANEL | TSELF
BASI CALLY SAID IF THIS I SN T A Bl NDI NG PROCEEDI NG,
I TS NOT' THE ONLY PROCEEDI NG FOR DCA. HERE YOU HAVE
LANGUAGE FROM THE PANEL.

THE BI NDI NG EFFECT OF THE PANEL' S DECI SI ONS
AND DECLARATI ONS ARE REI NFORCED BY TWO FACTORS. THE
EXCLUSI VE NATURE OF THE | RP WHEREBY THE NON- Bl NDI NG
ARGUMENT WOULD BE CLEARLY | N CONTRADI CTION WTH | S
SUCH A FACTOR

I N OTHER WORDS, |F THE | RP WAS NON- Bl NDI NG,
THAT WOULD CONTRADI CT THE | RP AS AN EXCLUSI VE REMEDY.

FI NALLY, DCA HAS NOT ACTED IN BAD FAITH IT
WAS, AT WORST, M STAKEN AND | GNORANT AS TO WHETHER
THE | RP WAS THE SCLE FORUM FOR ALL OF | TS CLAI M5,
| NCLUDI NG FUTURE CLAI MS. YOU LL HEAR TODAY FROM
MS. BEKELE AS TO WHY THAT WAS THE CASE, BUT | CANN HAS
NO EVI DENCE THAT DCA WAS AN EXPERT ON THE WAI VER OR
THE APPLI| CABI LI TY OF CALI FORNI A LAW TO THE WAl VER.
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| CANN HAS NO EVI DENCE THAT DCA ASKED
CALI FORNI A COUNSEL TO OPI NE ON THE APPLI CABI LI TY OF
THE WAl VER TO FUTURE CLAIM5S | T M GHT HAVE.

DCA H RED AN | RP LAWER. AT THE TI ME OF THE
| RP, THERE WAS ALSO NO JUDI Cl AL DECI SI ON BY A
CALI FORNI A JUDGE REGARDI NG THE ENFORCEABI LI TY OR THE
SCOPE OF THE WAI VER.

THE BOTTOM LINE | S THAT | CANN FAI LED TO
CONVI NCE THI'S COURT ON I TS MOTI ON FOR SUMVARY
JUDGMVENT THAT THE WAI VER SHOULD APPLY TO ALL OF DCA' S
CLAI M5 AND IS NOW ATTEMPTI NG TO USE JUDI Cl AL ESTOPPEL
AS AN EXTENSI ON OF THE WAI VER TO GET RID OF ALL COF
DCA' S CLAIMS AND PREVENT I T FROM HAVI NG | TS DAY | N
COURT.

ONE LAST TI ME, DCA SUBM TS THAT | CANN CANNOT
PROVE ANY OF THE ELEMENTS OF JUDI Cl AL ESTOPPEL, LET
ALONE A SINGLE OF THE ELEMENTS OF JUDI Cl AL ESTOPPEL.
DCA DI DN' T TAKE | NCONSI STENT POSI TIONS IN TH S | RP
AND IN THIS LAWBUI T. THE I RP WAS NOT A JUDI Cl AL, OR
EVEN A QUASI -JUDI Cl AL FORUM MOST | MPORTANTLY,
BECAUSE | CANN RETAI NED THE AUTHORI TY TO DECI DE
WHETHER OR NOT TO ACCEPT ANY OR ALL OF THE IRP' S
FI NAL RULINGS. THE IRP DIDN' T RULE ON WHETHER I T WAS
THE SOLE FORUM FOR ANY OF DCA' S CLAI M5, SO DCA
COULDN T HAVE BEEN CONSI STENT -- OR SUCCESSFUL ON
THAT PCSI TI ON.

AND, FI NALLY, DCA ACTED IN GOCD FAI TH. DCA
'S NOT' TRYI NG TO GAME THE COURT HERE. | T BROUGHT A
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COVPLETELY DI FFERENT ACTI ON BEFORE THE I RP, AND THI S
ACTI ON | S COVPLETELY DI FFERENT. AND TO THE EXTENT
THAT | CANN SUGGESTS THAT DCA SHOULD HAVE GONE TO A
SECOND | RP, WVELL, YOUR HONOR, YQU LL HEAR TODAY HOW
MJUCH MONEY AND TI ME WAS SPENT ON THE | RP, ONLY TO
FIND AT THE END THAT I'T WASN T EVEN A Bl NDI NG
RECOMVENDATI ON.

DCA RESPECTFULLY REQUESTS THAT THE COURT
DECLI NE TO APPLY JUDI Cl AL ESTOPPEL FOR ALL OF THOSE
REASONS. THANK YQU.

THE COURT: THANK YOU, MS. COLON. THAT
COVPLETES THE PLAI NTI FF''S OPENI NG STATEMENT.

SO AT THS TIME THE COURT WLL G VE THE
DEFENDANT, | CANN, THE OPPORTUNI TY TO PRESENT I TS
CASE- I N-CH EF ON THE Bl FURCATED TRI AL ON THE | SSUE OF
DEFENDANT | CANN' S AFFI RVATI VE DEFENSE OF JUDI Cl AL
ESTOPPEL.

ALL RIGHT. MR LEVEE, DO YOU W SH TO CALL
YOUR FI RST W TNESS?

MR LEVEE: | DO, YOUR HONOR

THE COURT: OKAY. THANK YOU.

MR, LEVEE: | CANN CALLS THE CEO OF DCA,

SOPHI A BEKELE.

THE COURT: OKAY. THANK YOU.

MR LEVEE: NOW YOUR HONOR, WVE DI D
SOVETHI NG | N FRONT OF JUDGE HALM AND | DON T KNOW I F
YOU WANT THE SAME. | N ADDI TI ON TO PROVI DI NG AN
EXH BI T BOOK FOR THE W TNESS, JUDGE HALM HAD ASKED US
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TO PROVI DE SEPARATE EXHI BI T BOOKS FOR THE COURT THAT
HAVE THE EXH BI TS JUST FOR THE W TNESS AS OPPCSED TO
HAVI NG YOU LOOK AT THE OTHER EXH BI' T Bl NDERS. THE
RESULT IS YOQU HAVE SOVE OF THE EXH BI TS MORE THAN ONE
TI ME, BUT THAT' S WHAT JUDCGE HALM WANTED. SO WWE ARE
PREPARED TO G VE YOU THOSE EXHI BI TS THAT JUST RELATE
TO THE W TNESS, OR YOQU CAN USE YOUR CGENERAL BOOKS.
I T"S YOUR CHO CE.

THE COURT: | APPRECI ATE YOU GO NG THROUGH
THAT TROUBLE. | T'S NOT NECESSARY THAT YOU PROVI DE ME
W TH EXH BI' T Bl NDERS THAT JUST HAVE THE EXHI BI TS FOR
THE W TNESS.

MR LEVEE: OKAY.

THE COURT: AS LONG AS | CAN FIND THEM I N
THE COVMPLETE SET OF EXHI BI T Bl NDERS THAT YQOU VE
PROVI DED. BUT | APPRECI ATE YOU GO NG TO THAT
TROUBLE.

MR LEVEE: OKAY. WE WLL PUT THE EXH BI TS
FOR THE W TNESS ON THE W TNESS STAND, W TH YOUR
PERM SSI ON.

THE COURT: THAT'S FI NE.

MR LEVEE: THANK YOU.

THE WTNESS: MAY | BE EXCUSED? MY
APOLCE ES. | HAVE TO USE THE RESTROOM

THE COURT: OKAY. NO PROBLEM WE' LL TAKE A
10- M NUTE RECESS AT TH S TI ME. OFF THE RECORD.

(A RECESS WAS TAKEN.)
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THE COURT: ALL RIGHT. WE RE BACK ON THE
RECORD | N DOTCONNECTAFRI CA TRUST VERSUS | NTERNET
CORPORATI ON FOR ASSI GNED NAMES AND NUMBERS. AND THE
COURT NOTES THAT PLAI NTI FF''S COUNSEL AND DEFENDANT' S
COUNSEL ARE AT THEI R PLACES AT COUNSEL TABLE, AND AT
THE LECTERN IS MR LEVEE.

AND SO JUST FOR THE RECORD, COULD YOQU GO
AHEAD AND CALL YOUR FI RST W TNESS, MR LEVEE.

MR LEVEE: BE HAPPY TO. | CANN CALLS AS I TS
FI RST W TNESS SOPHI A BEKELE, THE CEO OF PLAI NTI FF,
DCA.

THE COURT: OKAY. THANK YQU. AND
M5. BEKELE, | NOTE YOU RE SEATED I N THE W TNESS
STAND. |'M GO NG TO ASK YOU TO STAND. PLEASE RAI SE
YOUR RI GHT HAND TO BE SWORN BY THE CLERK.

THE CLERK: GOOD AFTERNOCON, MA' AM  RAI SE
YOUR RI GHT HAND, PLEASE.

DO YOU SOLEWMNLY STATE THAT THE TESTI MONY
YOU RE ABOQUT TO A VE | N THE CAUSE NOW PENDI NG BEFORE
TH' S COURT SHALL BE THE TRUTH, THE WHOLE TRUTH, AND
NOTHI NG BUT THE TRUTH, SO HELP YOU GOD?

THE W TNESS: YES.

THE CLERK: THANK YOU, MA' AM  PLEASE BE
SEATED.

THANK YOQU. AND | F WE MAY HAVE YOUR FULL
NAME, W TH SPELLI NG

THE WTNESS: SOPH A BEKELE. S-O-P-H-I-A,
B-, LIKE IN "BOY," E-K-E-L-E

Page 72
www.aptusCR.com



© 00 N oo o A~ W DN P

N N NN NNNRNNRRRRRR R RB R PR
© N O U0 A WNPRP O © 0 ~N O 0 M W NP O

Volume | DotConnectAfrica Trust vs. Internet
Transcript of Proceedings Corp. for Assigned Names and Numbers

THE COURT: OKAY. THANK YOQU. THE COURT
NOTES IT'S A LITTLE AFTER 2: 05 P.M, AND, MR LEVEE,
YOU MAY BEG N YOUR DI RECT EXAM NATI ON OF THE W TNESS.
MR LEVEE: THANK YOQU, YOUR HONOR.

SOPHI A BEKELE,
CALLED AS A W TNESS BY THE DEFENSE,
WAS SWORN AND TESTI FI ED AS FOLLOWE:

DI RECT EXAM NATI ON
BY MR LEVEE:
Q AND GOOD AFTERNOQON, Ms. BEKELE. HOW ARE
YOU?

A THANK YOQU. HOW ARE YQU?

Q YOU ARE THE PERSON WHO FOUNDED DCA; CORRECT?
A CORRECT.

Q AND YOU ARE, TODAY, THE PRESI DENT OF DCA?

A CEQ.

Q

AND YOU MOVED TO THE UNI TED STATES WHEN YQU
VWERE ABQUT 16; |S THAT RI GHT?

A CORRECT.

Q AND YOU VE HAD A HOVE | N NORTHERN CALI FORNI A
FOR ABOUT 20 YEARS OR SO, MAYBE A LITTLE BI' T MORE?

A CORRECT.

Q YOU HAVE A BACHELOR S DEGREE | N BUSI NESS
ANALYST AND | NFORVATI ON SYSTEMS?

A CORRECT.

Q AND A MASTER S DEGREE | N BUSI NESS
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ADM NI STRATI ON AND MANAGEMENT OF | NFORMATI ON SYSTENMS?

A CORRECT.

Q NOW BEFORE FORM NG DCA, YOU HAD WORKED FOR
MANY YEARS | N THE TECH | NDUSTRY; CORRECT?

A CORRECT.

Q  AND YOU WORKED FOR BANK OF AMERI CA AS A
TECHNOLOGY AUDI T CONSULTANT; RI GHT?

A YES.

Q  AND YOU VE PERFORMED SI M LAR ROLES AT
SEVERAL OTHER ORGANI ZATI ONS, | NCLUDI NG
PRI CEWATERHOUSECOOPERS:  CORRECT?

A CORRECT.

Q  AND THEN YOU FOUNDED YOUR OAN COVPANY, CBS
| NTERNATI ONAL; CORRECT?

A CORRECT.

Q  AND THAT WAS A CONSULTI NG COVPANY THAT
SPECI ALI ZED | N TECHNOLOGY AND BUSI NESS CONSULTI NG AND
| NTERNET SERVI CES?

A CORRECT.

Q  AND YOU ALSO LAUNCHED SBCNET, BIG S, LITTLE
B, BIG C, LITTLE N-E-T, WHI CH SPECI ALl ZED I N SYSTEMS
AND TECHNOLOGY | NTEGRATI ON AND SUPPORT SERVI CES;

Rl GHT?

A CORRECT.

Q  AND YOU ADVI SED SUCH CLI ENTS AS NASDAQ
RI GHT? STOCK EXCHANGE?

A NASDAQ?

Q  YES?
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A NO.

Q YOU DIDN' T -- OKAY. DI D YQU ADVI SE THE
FEDERAL RESERVE BANK?

A YES.

Q DI D YOU ADVI SE GENENTECH?

A CORRECT.

Q AND YOU VE BEEN DEPOSED THREE TIMES IN THI S
CASE;, RI GHT?

A YES.

Q | HAD THE PLEASURE OF TAKI NG YOUR DEPGCSI Tl ON
EACH OF THOSE TI MES; Rl GHT?

A CORRECT.

Q AND THEN YOQU TESTIFIED IN PHASE | OF TH S
Bl FURCATED PROCEEDI NG BEFORE THERE WAS A M STRI AL,

VWH CH WAS LAST FEBRUARY; RI GHT?

A CORRECT.

Q OKAY. SO LET'S DI SCUSS A LITTLE BIT YOUR
BACKGROUND W TH | CANN. YOU VE BEEN ACTI VELY | NVOLVED
I N THE | CANN COMMUNI TY SI NCE 2005; RI GHT?

A CORRECT.

Q AND | CANN HAS SEVERAL CONSTI TUENT
ORGANI ZATI ONS CREATED BY | TS BYLAW5; RI GHT?

A CORRECT.

Q SO THERE ARE SUPPORTI NG ORGANI ZATI ONS, AND
THERE ARE ALSO ADVI SOCRY COWMM TTEES; RI GHT?

A CORRECT.

Q AND ONE OF THOSE SUPPORTI NG ORGANI ZATIONS | S
THE GNSO, OR GENERI C NAME SUPPORT CORGANI ZATI ON;
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Rl GHT?

A CORRECT.

Q AND GNSO WAS THE | CANN ORGANI ZATI ON THAT WAS
| NVOLVED | N THE DECI SI ON TO RECOMVEND TO | CANN THAT
| CANN EMBARK ON THI S NEW GTLD PROGRAM THAT THE
LAWERS TALKED ABOUT I N THEI R OPENI NG STATEMENTS;

Rl GHT?

A YES.

Q AND ONE OF THE RESULTS WAS THAT THE GNSO
RECOMMENDED THAT THERE BE A BROAD EXPANSI ON I N THE
NUMBER OF TOP- LEVEL DOVAI NS?

A CORRECT.

Q YOU WERE A POLI CY ADVI SOR TO THE GNSO, YES?

A CORRECT.

Q AND WOULD I'T BE FAIR TO SAY THAT YOU WERE
PRETTY ACTIVE I N THE GNSO S WORK?

A YES.

Q AND YOU PARTI Cl PATED IN THE PHONE CALLS AND
THE MEETI NGS THAT THE GNSO HAD?

A YES, | HAD.

Q AND | CANN, THE ORGANI ZATI ON -- NOT THE
BOARD, NECESSARI LY, BUT | CANN, THE ORGAN ZATI ON - -
HOLDS MEETI NGS ALL OVER THE WORLD; RI GHT?

A CORRECT.

Q AND I T MEETS THREE OR FOUR TI MES A YEAR
DEPENDI NG ON THE YEAR, | S THAT RI GHT?

A YES.

Q AND THE BOARD MEETS AT THOSE MEETI NGS, BUT
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THERE ARE LOTS OF OTHER PECPLE MEETI NG AND DO NG LOTS
OF OTHER THI NGS: Rl GHT?

A CORRECT.

Q  AND SO THERE ARE A COUPLE OF THOUSAND PECPLE
THAT SHOW UP TO THESE MEETI NGS TYPI CALLY; RI GHT?

A YEAH.

Q  AND DURI NG THE YEARS PRI OR TO WHEN DCA
SUBM TTED | TS APPLI CATI ON FOR . AFRI CA -- WELL, LET ME
ESTABLI SH WHAT YEAR THAT WAS.

YOU SUBM TTED YOUR APPLI CATI ON TO | CANN | N

2012: RI GHT?

A YES.

Q  OKAY.

SO PRIOR TO THE TI ME YOU SUBM TTED YOUR

APPLI CATI ON, WOULD I T BE FAIR TO SAY THAT YOU
ATTENDED MOST OF THESE MEETI NGS ALL OVER THE WORLD
THAT | CANN CONDUCTED?

A OKAY.

Q ALL RIGHT. SO IN MARCH 2012, DCA SUBM TTED
| TS APPLI CATI ON TO OPERATE A TOP- LEVEL DOMAIN I N
CONJUNCTI ON W TH THE NEW GTLD PROGRAM RI GHT?

A YES.

Q  AND THE TLD THAT YOU WANTED WAS DOT, LI TTLE
PERI OD, AFRI CA?

A CORRECT.

Q  AND YOU UNDERSTOOD THAT THE APPLI CATI ON
WOULD BE EVALUATED PURSUANT TO A DOCUMENT THAT | CANN
HAD DEVELOPED FOR THE NEW GTLD PROGRAM THAT WAS KNOAN
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AS THE APPLI CANT GUI DEBOOK?

A YES.

Q AND, I N FACT, YOU WERE A PARTI Cl PANT I N THE
DEVELOPMENT OF THE GUI DEBOCK?

A CORRECT.

Q SO PRIOR TO FI NALI ZI NG THE GUI DEBOOK, WAS | T
THE CASE THAT | CANN WOULD ACTUALLY PUBLI SH, PUT ON
| TS WEBSI TE, DRAFTS OF THE GUI DEBOCK?

A CORRECT.

Q OKAY. AND THERE WERE A LOT OF DRAFTS?

A YES.

Q OKAY. AND YOU PERSONALLY SUBM TTED COMMENTS
ON SOVE OF THOSE DRAFTS IN CONJUNCTION W TH THE
DEVELOPMENT OF THE GUI DEBOOK?

A | COULD HAVE, YEAH.

Q OKAY. AND | LEFT A BOARD THAT CONTAI NS A
PORTION OF MODULE 6 UP. I TS IN THE JURY BOX. CAN
YOU READ I T FROM THERE?

A YES.

Q AND THAT CONTAI NS THE COVENANT NOT TO SUE;

A YES.

Q AND YOU SAW THAT LANGUAGE BEFORE YQU
SUBM TTED YOUR APPLI CATI ON; RI GHT?

A CORRECT.

Q AND YOU ALSO SAW THAT LANGUACE | N
CONJUNCTI ON W TH THE DEVELOPMENT OF THE GUI DEBOOK
| TSELF?
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A YEAH. EVENTUALLY.

Q AND PEOPLE I N THE COMM TTEES AT | CANN,

DURI NG THE MEETI NGS, THEY WOULD TALK ABQUT THI S
LANGUAGE; RI GHT?

A YES.

Q AND YOU UNDERSTOOD THAT THE PURPOSE OF THE
LANGUAGE WAS THAT | CANN WOULD NOT BE SUED I N COURT - -
THAT THE APPLI CANTS WOULD ACTUALLY -- STRI KE THAT SO
| CAN ASK A SI NGLE SENTENCE -- SI NGLE QUESTI ON.

YOU UNDERSTOOD THAT THE PURPCSE COF THE
COVENANT I N MODULE 6 WAS TO PREVENT APPLI CANTS FROM
SU NG | CANN I N COURT W TH RESPECT TO THEI R
APPLI CATI ON?

A CORRECT.

Q OKAY. AND YOU UNDERSTOOD, WHEN YQU
SUBM TTED YOUR APPLI CATI ON, THAT DCA WAS AGREEI NG
THAT I T WOULD BE BOUND BY THE TERMS OF MODULE 6 AND
THE REST OF THE WORDS OF THE GUI DEBOCK?

A CORRECT.

Q OKAY. AND JUST TO MAKE | T CLEAR, BEFORE YOQOU
HAD SUBM TTED YOUR APPLI CATI ON, YOU HAD, | N FACT,
READ A DRAFT OF MODULE 6, | NCLUDI NG THE COVENANT?

A AS PART OF THE GUI DEBOCK, YES.

Q YES. AND YOU UNDERSTOOD WHEN DCA SUBM TTED
| TS APPLI CATION, | T WAS AGREEI NG TO THOSE RULES?

A TO ALL THE PO NTS OF REFERENCE TO THE
GUI DEBOCK.

Q YES. OKAY. AND BACK I N 2012 AND 2013, YQU
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UNDERSTOOD THAT THESE WORDS MEANT THAT DCA COULD NOT
SUE | CANN | N COURT W TH RESPECT TO I TS APPLI CATI ON;

Rl GHT?
A YES.
Q AND THAT WAS ACTUALLY -- | THINK YOU SAID I N

THE LAST TRIAL I T WAS A PRETTY COVMON UNDERSTANDI NG
W TH N THE | CANN SOCI ETI ES, | NCLUDI NG THE GNSO, THAT
MODULE 6 WAS GO NG TO PREVENT APPLI CANTS FROM SUI NG
| CANN I N ANY WAY RELATED TO THEI R APPLI CATI ONS?

A YES.

Q OKAY. AND YOU ALSO UNDERSTOOD THAT I N LI EU
OF SU NG THERE WERE ACCOUNTABI LI TY MECHANI SM5 THAT
HAD BEEN SET FORTH I N THE GUI DEBOCK AND | N THE | CANN
BYLAWS;, RI GHT?

A SURE.

Q AND JUST TO SUWARI ZE WHAT THOSE MECHANI SMS
VERE, ONE OF THEM WAS AN | NDEPENDENT REVI EW PROCEDURE
THAT THE LAWERS TALKED ABOUT | N THEI R OPENI NGS
Rl GHT?

A YES.

Q AND ANOTHER |1 S REQUEST FOR RECONS| DERATI ON,

A YES.

Q AND ANOTHER |'S SOVETHI NG CALLED COOPERATI VE
ENGAGEMENT IN WH CH THE LAWYER, MS. COLON, REFERRED
TO RIGHT?

A YES.

Q AND ANOTHER |I'S THE OVBUDSMVAN;, RI GHT? | CANN
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HAS AN OVBUDSMAN?

A YES.

Q AND YQU, AT VARI QUS TI MES, ON BEHALF OF YOUR
APPLI CATI ON FOR . AFRI CA, YOU | NVOKED ALL FOUR OF
THOSE ACCOUNTABI LI TY MECHANI SMS; CORRECT?

A CORRECT.

Q SO YQU FI LED AN | RP; RI GHT?

A YES.

Q AND YQU FI LED A RECONSI DERATI ON REQUEST?
A YES.

Q  AND YOU CONTACTED THE OVBUDSMAN ON SOVE
| SSUES: RI GHT?
A YES.
Q  AND YOU ENGAGED | N THE COOPERATI VE
ENGAGEMENT PROCESS BEFORE YOU FI LED THE APPLI CATI ON?
A CORRECT.
Q  OKAY.
COULD | ASK YOU -- SO WE' VE GOT BI NDERS | N
FRONT OF YOU.
A R GHT.
Q ONE OF THEM IS JUST YOUR DEPOSI TI ON
TESTI MONY.
A OKAY.
Q SO THAT'S NOT THE BINDER |' M GO NG TO FOCUS
ON.
| NSTEAD | M GO NG TO ASK YOU TO LOOXX FI RST
AT EXH BI T 50.
A THE TRI AL BI NDER?
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Q I TS I'N YOUR Bl NDER.

A THE TRI AL BI NDER; RI GHT?

Q THE TRI AL BI NDER, YES. LET ME KNOW VWHEN YQU
HAVE I T.

A | HAVE I T.
Q OKAY. THIS IS A LETTER YOU WROTE; RI GHT?
A OKAY.

THE COURT: LET'S MAKE SURE - -

THE WTNESS: | TS NOT HERE.

THE COURT: -- THE W TNESS HAS THE CORRECT
EXHI BI T.

MR LEVEE: MAY | APPROACH, YOUR HONOR?

THE COURT: YOU MAY.

THE W TNESS: CAN YOU TELL ME WHAT PAGE OF
THE EXHI BI T?

Q BY MR LEVEE: IT S JUST A COUPLE OF PAGES.
OH, YOU RE NOT AT THE RI GHT SPOT.

MAY |, YOUR HONOR?
THE COURT: YOU MAY.

Q BY MR LEVEE: SO THESE LI TTLE TABS ON THE
OUTSI DE ARE THE EXH BI T TABS, AND THI'S ONE WOULD BE
50 RI GHT HERE (| NDI CATI NG).

A THANK YOU.

Q SO MY QUESTION FIRST IS WHETHER YOU
RECOGNI ZE YOUR S| GNATURE ON THE LAST PAGE.

A YEAH.

Q AND THIS IS A LETTER DATED FEBRUARY 21,
2013; CORRECT?
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A UH HUH.  YES.

Q AND THIS IS A LETTER THAT DCA SENT AFTER I T
HAD SUBM TTED | TS APPLI CATI ON TO | CANN; RI GHT?

A CORRECT.

Q AND BEFORE THE GAC HAD RULED THAT YOUR
APPLI CATI ON WOULD NOT BE ACCEPTED OR THAT -- BEFORE
THE GAC HAD RECOMMENDED THAT YOUR APPLI CATI ON BE
STOPPED?

A COULD BE. | DON T EXACTLY REMEMBER VWHEN THE
GAC STOPPED QOUR APPLI CATI ON.

Q DCES I T REFRESH YOUR RECCLLECTI ON TO KNOW
THAT THE GAC | SSUED | TS ADVI CE ON YOUR APPLI CATI ON I N
APRI L OF 20137

A OKAY. SO TH S | S FEBRUARY.

Q INALL EVENTS, THI S LETTER WAS WRI TTEN LONG
BEFORE YOU FI LED YOUR | RP TOMRD THE END OF 2013?

A OKAY.

Q | NEED YOU TO ANSWER " YES. "

A YES. YES.

Q  VERY GOOD.

OKAY. SO TH S IS A LETTER THAT YOU SENT TO
SENATOR ROCKEFELLER AND CONGRESSMVAN WALDEN OF THE
SENATE AND THE HOUSE; RI GHT?
A YES.
Q AND YOQU ALSO COPI ED A BUNCH OF PEOPLE, AND I
JUST WANT TO | DENTI FY A FEW OF THEM
LOOK TO PAGE 8.
A " M LOCKI NG
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Q YOU SEE THAT?

A YES, | DO

Q SO YOQU COPI ED SENATOR LEAHY; RI GHT?

A YES.

Q AND A BUNCH -- AND M NORI TY LEADER, THEN

M NORI TY LEADER PELOSI; YES?

A YES.

Q  AND THEN ON THE NEXT PAGE, YOU COPI ED
SENATOR KERRY. AND THE THI RD PERSON YOU COPI ED | S
LARRY STRI CKLAND. DO YOU SEE WHO THAT | S?

A YES.

Q MR STRI CKLAND, HE WAS THE ASSI STANT
SECRETARY OF THE NTI A, RI GHT?

A R GHT.

Q  AND THAT WAS THE ORGANI ZATI ON THAT
SUPERVI SED | CANN: Rl GHT?

A CORRECT.

Q  OKAY.

SIDE. DR STEPHEN CROCKER. HE WAS THE CHAlI RVAN OF
THE BOARD OF | CANN AT THE TI ME; CORRECT?

A CORRECT.

Q AND YQU ALSO COPI ED MR, FADI CHEHADE. HE
WAS, AT THE TI Mg, THE CEO OF | CANN?

A CORRECT.

Q OKAY. SO LET ME ASK YOQU TO TAKE A LOOK AT
THE BOTTOM OF PAGE 2.

AND THERE' S WORDS THAT BEGA N, "WHY ARE V\E

AND THEN YOU ALSO COPIED -- |'"M ON THE RI GHT
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QO >» O >

A
Q

A

ESCALATI NG TO CONGRESS?"

DO YOU SEE THAT?
WHAT PAGE | S THAT?
PAGE 2.
OKAY.  YES.
| T SAYS (AS READ):

"I F ANY ASPECT OF THE NEW GTLD
PROGRAM HAS BECOVE PRONE TO
| RREGULARI TI ES FOR WHATEVER REASON,
OR | F AN APPLI CANT HAS BEEN FOUND
OR SUSPECTED TO BE THE BENEFI Cl ARY
OF AN ACT OR ACTS OF I LLEGALITY,
THERE' S NO MEANS TO DEMAND FOR
ACCOUNTABI LI TY W TH THE NEW GTLD
PROGRAM  THE PROGRAM HAS BEEN
DESI GNED | N SUCH A WAY THAT AN
APPLI CANT PARTI Cl PATI NG | N THE
PROGRAM CANNOT SUE | CANN ON THE
BASI S OF | TS APPLI CATI ON OR MATTERS
RELATI NG TO THE NEW GTLD PROGRAM
THUS CONSTRI CTI NG ANY PCSS| BLE
AVENUES OF ANY LEGAL REDRESS FOR
ANY AGGRI EVED APPLI CANT"; CORRECT?
CORRECT.
AND THAT' S THE LETTER YOU WROTE TO CONGRESS

AND A BUNCH OF OTHER PECPLE | N FEBRUARY OF 2013;
CORRECT?

YES.
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MR LEVEE: YOUR HONOR, COULD I HAVE EXH BI T
50 ADM TTED | NTO EVI DENCE?

THE COURT: ANY OBJECTI ON?

MR BROAN: NO YOUR HONOR WVE DON' T
OBJECT.

THE COURT: [|'M SORRY?

MR. BROAN: WE DON T OBJECT.

THE COURT: OKAY. THANK YOQU. EXH BIT 50 IS
RECEI VED | NTO EVI DENCE.

(JONT EXH BIT NO. 50 WAS RECEI VED | N EVI DENCE. )

Q BY MR LEVEE: NOW IN THE SPRI NG OF 2013,
YOU LEARNED THAT | CANN' S GAC, OR THE GOVERNMENTAL
ADVI SORY COW TTEE, HAD | SSUED ADVI CE RECOMMENDI NG
| CANN NOT ALLOW DCA' S APPLI CATI ON TO PROCEED;
CORRECT?

A CORRECT.

Q AND DCA ACTUALLY LEARNED I N JUNE OF 2013
THAT THE BOARD HAD DETERM NED THAT DCA' S APPLI CATI ON
WOULD NOT' PRCCEED AS OF THAT TI ME?

A CORRECT.

Q OKAY. AND AFTER YOU LEARNED THAT DCA' S
APPLI CATI ON WOULD NOT PROCEED, DCA SUBM TTED A
RECONSI DERATI ON REQUEST TO THE | CANN BQOARD; RI GHT?

A CORRECT.

Q AND WE' VE ALREADY ESTABLI SHED THAT THAT' S
ONE OF THE | CANN ACCOUNTABI LI TY MECHANI SM5; RI GHT?
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A CORRECT.

Q AND THE BOARD DEN ED DCA' S RECONS| DERATI ON
REQUEST; RI GHT?

A CORRECT.

Q  AND AFTER THAT TIME, DCA | NI TIATED I TS
| NDEPENDENT REVI EW FOR | RP | N OCTOBER OF 2013
CORRECT?

A CORRECT.

Q  OKAY. SO LET'S TALK A LITTLE BI T ABOUT THE
| RP.

SO I T LASTED FROM OCTOBER OF 2013 UNTI L

JUNE, JULY OF 2015; RI GHT?

A COULD BE, YES.

Q  OKAY.

SO ABOUT 20 MONTHS, PLUS OR M NUS?

A ALL RIGHT. YOU ARE RI GHT.

Q  AND WHEN YOU FILED I T, YOU ACTUALLY
SUBM TTED PAPERS TO THE | NTERNATI ONAL CENTER FOR
DI SPUTE RESOLUTI ON, THE | CDR Rl GHT?

A CORRECT.

Q  YOU UNDERSTAND THEY ARE THE | NTERNATI ONAL
ARM OF THE AMERI CAN ARBI TRATI ON ASSOCI ATl ON?

A CORRECT.

Q ALL RIGHT. AND THE I RP WAS PRESI DED OVER BY
A THREE- MEMBER PANEL; RI GHT?

A CORRECT.

Q  AND YOU NOM NATED ONE PANELI ST; RI GHT?

A CORRECT.
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Q AND DCA NOM NATED DR CATHERI NE KESSEDJ| AN
TO BE | TS PANELI ST; RI GHT?

A CORRECT.

Q AND DR KESSEDJI AN -- |'"M GO NG TO READ TH' S
LONG TITLE. I T'S ACTUALLY AN AUTOBI OGRAPHY. | F YQU
NEED I T, | CAN SHOW YOU THE EXHI BI T.

TITLE IS "DEPUTY DI RECTOR OF THE COLLECE OF
PARI S AND PROFESSOR OF EUROPEAN BUSI NESS LAW PRI VATE
| NTERNATI ONAL LAW | NTERNATI ONAL DI SPUTE RESOLUTI ON,
AND | NTERNATI ONAL COMVERCI AL ARBI TRATI ON. "

DCES THAT SOUND ABOUT RI GHT?

A YEAH. | MPRESSI VE.

Q I TS A MOUTHFUL. AND | CANN NOM NATED AS | TS
PANELI ST THE HONCRABLE RI CHARD C. NEAL, VWHO YQU
UNDERSTOOD WAS A RETI RED JUSTI CE FROM THE CALI FORNI A
COURT OF APPEAL; RI GHT?

A CORRECT.

Q AND SEVERAL MONTHS AFTER VE NOM NATED
JUSTI CE NEAL, HE PASSED AVAY; Rl GHT?

A YES. UNFORTUNATELY, YES.

Q SO | CANN THEN NOM NATED RETI RED CAL| FORNI A
SUPERI OR COURT JUDGE CAHI LL TO BE I TS PANELI ST;
CORRECT?

A CORRECT.

Q AND YOU ALSO UNDERSTOOD THAT THE | CDR
DECI DED TO APPO NT A THI RD PANELI ST AS THE CHAI R,

Rl GHT?
A CORRECT.
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Q AND THAT WAS BABAK BARIN, B-A-R-1-N?

A | RECALL THE NAME, YES.

Q AND YOU UNDERSTOOD THAT HE WAS AN
EXPERI ENCED CANADI AN ARBI TRATOR?

A CORRECT.

Q SO THE PANEL AT THE END CONSI STED OF A
FRENCH LAW PROFESSCR WHO SPECI ALI ZED | N ALTERNATI VE
DI SPUTE RESOLUTI ON, A RETI RED CALI FORNI A JUDGE, AND A
CANADI AN ARBI TRATOR;, RI GHT?

A CORRECT.

Q OKAY. NOW DCA WAS REPRESENTED BY A LAW
FIRMIN THE | RP; RI GHT?

A CORRECT.
Q THAT LAWFIRM IS THE WEI L, GOTSHAL FI Rv?
A YES.
Q AND THEY HAVE OFFI CES ALL OVER THE WORLD;
Rl GHT?
A "M PRETTY SURE.
Q AND YOUR LEAD COUNSEL WAS ARI F ALI, A-L-1;
Rl GHT?
A YES.
Q AND HE WAS -- WOULD I T BE FAIR TO SAY HE WAS

YOUR MAI'N CONTACT AT WEIL, GOTSHAL, OR YOU WORKED
WTH A LOT OF LAWERS?

A | HRED HMAND HE HAD THREE OTHER PECPLE
WORKING WTH HM AND THEY WERE ALL MY MAI N CONTACTS
THERE.

Q OKAY. AND VEI L, GOTSHAL SENT LETTERS AND
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PLEADI NGS TO THE PANEL AT DCA; RI GHT?

A YES.

Q SO ONCE YQU HI RED THEM THEY WERE THE
SPOKESPECPLE; YOU DIDN' T SEND YOUR OMN LETTERS?

A CORRECT.

Q AND SOVETI MES YOU WOULD REVI EW DRAFTS OF
THOSE PLEADI NGS; RI GHT?

A CORRECT.

Q AND | N MAY COF 2015, WE HAD A TWO- DAY HEARI NG
I N WASHI NGTON DC; RI GHT?

A Rl GHT.

Q THAT WAS ACTUALLY MY LAWFI RM S OFFI CE;

A CORRECT.

Q VE HAD A BI G CONFERENCE ROOM Rl GHT?

A YES.

Q AND THE PANEL WAS SI TTI NG AT TABLES I N THE
FRONT; RI GHT?

A CORRECT.

Q AND THERE WAS W TNESS BOX, MJCH LI KE YOU RE
SITTING I N Rl GHT NOAP

A YES. ACTUALLY, |IT WAS A TABLE. CORRECT.

Q YOU RE RRGHT. I T WAS TABLE. AND MR ALl
AND H' S TEAM SAT AT ONE TABLE, AND I SAT WTH MY TEAM
AT A DI FFERENT TABLE?

A CORRECT.

Q FACI NG THE PANELI STS; RI GHT?

A CORRECT.
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Q AND THE HEARI NG WAS TRANSCRI BED BY A COURT
REPORTER?

A YES. | BELI EVE SO

Q AND ON THE LAST DAY OF THE HEARI NG DO YQU
REMEMBER THAT THERE WAS SOVE DI SAGREEMENT THAT YQU
HAD WTH YOUR ATTORNEYS REGARDI NG THE RELI EF THAT DCA
WAS SEEKI NG FROM THE PANEL?

A CORRECT.

Q OKAY. AND THE DI SAGREEMENT ACTUALLY
RESULTED | N THE PANEL HAVI NG TWO DI FFERENT REQUESTS
FOR RELI EF IN FRONT OF THEM AT THE TI ME; RI GHT?

A | THI NK SO, YES.

Q AND SO THE PANEL ASKED YOU AND YOUR LAWYERS
TO GO QUTSI DE THE HEARI NG ROOM AND PREPARE A
CONSOLI DATED REQUEST FOR RELI EF; RI GHT?

A CORRECT.

Q AND YQU DI D THAT?

A YES.

Q OKAY. AND SO DCA THEN SUBM TTED TO THE
PANEL A NEW EXH BI' T ON THE LAST DAY THAT CONTAI NED
YOUR FI NAL REQUEST FOR RELI EF?

A YES.

Q OKAY. NOW OTHER THAN THAT | NCI DENT ON THE
FI NAL DAY, CAN YOU RECALL ANY OTHER TI ME THAT YQU
DI SAGREED W TH SOVETHI NG THAT YOUR LAWERS TOLD THE
PANEL?

A TOLD THE PANEL?

Q CORRECT.
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A | DON T REMEMBER

Q OKAY. NOW DURI NG THE | RP, THE PANEL ASKED
THE PARTIES TO SUBM T BRI EFI NG ON A LOT OF | SSUES;

Rl GHT?

A CORRECT.

Q THERE WERE A LOT OF LETTERS AND A LOT OF
BRI EFS; RI GHT?

A CORRECT.

Q AND ONE OF THOSE | SSUES WAS WHETHER THE
PANEL' S FI NAL DECI SI ON WOULD BE BI NDI NG ON THE
PARTI ES; RI GHT?

A YES.

Q AND DCA TOOK THE PGCSI TI ON THAT THE PANEL
SHOULD | SSUE A RULI NG THAT IS -- THE DECI SI ON WOULD
BE Bl NDI NG?

A CORRECT.

Q AND | CANN TOOK THE PGSI TI ON THAT THE PANEL' S
DECI SI ON -- THAT THE PANEL SHOULD SAY THAT I TS
DECI SI ON WAS NOT BI NDI NG RI GHT?

A YES.

Q OKAY. AND | CANN AND DCA PRESENTED THE PANEL
W TH MULTI PLE BRI EFS ON THAT TOPI C, WHETHER THE
DECLARATI ON WOULD BE BI NDI NG RI GHT?

A Rl GHT.

Q SO WOULD YOU TAKE A LOCK AT EXH BI' T 157
YOU LL HAVE TO FLI P BACK I N YOUR BOCK.

A | AM THERE.

Q ARE YOQU THERE?
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A YES.

Q OKAY. SO THIS IS -- THE CAPTI ON PAGE SAYS
THAT THHS IS IN THE I RP, AND IT'S ENTI TLED, "DCA' S
SUBM SSI ON ON PROCEDURAL | SSUES. "

DO YOU SEE THAT RIGHT IN THE M DDLE OF THAT

FI RST PAGE?

A YES.

Q OKAY. AND I T'S DATED MAY 5TH OF 2014;
Rl GHT?
CORRECT.
AND THOSE ARE YOUR LAWYERS, WEIL, GOTSHAL?
YES.

Q BUT THHS IS A BRI EF THEY SUBM TTED ON BEHALF
OF DCA;, RI GHT?

A Rl GHT.

MR LEVEE: VH LE |'M THI NKI NG ABQUT | T,
YOUR HONOR, |F WE COULD MOVE FOR THE ADM SSI ON OF
EXH BI T 15.

THE COURT: ANY OBJECTI ON?

MR, BROAN:  NO OBJECTI ON, YOUR HONOR. THI' S

> O >

IS A --
THE COURT: OKAY. THANK YQU. EXHBIT 15 IS
RECEI VED | NTO EVI DENCE.

(JONT EXH BIT NO. 15 WAS RECEI VED | N EVI DENCE. )

MR, LEVEE: COKAY.
Q BY MR LEVEE: SO LET ME ASK YOQU TO LOOKX AT
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PARAGRAPH 4, WHICH IS ON -- SO WE HAVE THI S UNI QUE
THI NG WHERE WE HAVE TWO DI FFERENT PAGE NUMBERS.

A OKAY.

Q "M GO NG TO ASK YOU TO LOCK AT WHAT WE' VE
PAG NATED JO NT TRIAL EXH BIT 15, AND I T SAYS PACE 6.

A YES. |'M THERE.

Q  OKAY. AND PARAGRAPH 4 BEG NS (AS READ):
"UNDER CAL| FORNI A LAW AND
APPLI CABLE FEDERAL LAW TH' S IRP
QUALI FI ES AS AN ARBI TRATI ON. "
| READ THAT CORRECTLY; RI GHT?
A YES.
Q IT HAS ALL THE CHARACTERI STI CS THAT
CALI FORNI A COURTS LOOK TO I N ORDER TO DETERM NE
WHETHER A PROCEEDI NG |'S AN ARBI TRATI ON.
THI RD- PARTY DECI S| ONVAKER, DECI S| ONMAKER
SELECTED BY THE PARTIES, A MECHANI SM FOR ASSURI NG THE
NEUTRALI TY OF THE DECI SI ONMAKER, AN OPPORTUNI TY FOR
BOTH PARTI ES TO BE HEARD, AND A BI NDI NG DECI SI ON.
THAT' S WHAT DCA' S LAWERS WROTE; Rl GHT?
A CORRECT.
Q  AND THE PANEL WOUND UP AGREEI NG W TH DCA
THAT | T WOULD | SSUE A Bl NDI NG DECI SI ON?
A CORRECT.
Q  OKAY.
NON |F YOU WOULD LOOK AT PAGE 14. SO JONT
TRIAL EXHI BI T 15, PAGE 14. AND | WOULD ASK YOU TO
LOOK AT PARAGRAPH 22.
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ARE YOU THERE?
A YES, |'M HERE.
Q OKAY. "M GNG TOREAD IT. (AS READ):
"ITIS ALSO CRITICAL TO
UNDERSTAND THAT | CANN CREATED THE
| RP AS AN ALTERNATI VE TO ALLOW NG
DI SPUTES TO BE RESCLVED BY COURTS. "
DD | READ THAT CORRECTLY SO FAR?
A YES.
Q LET ME CONTINUE. (AS READ):

"BY SUBM TTI NG | TS APPLI CATI ON
FOR A GILD, DCA AGREED TO EI GHT
PAGES OF TERMS AND CONDI T1 ONS,
| NCLUDI NG A NEARLY PAGE- LONG STRI NG
OF WAl VERS AND RELEASES. "
LET ME STOP THERE. FIRST OF ALL, DID | READ

THAT CORRECTLY?

A
Q

YES.
AND THE CONDI TI ONS AND THE RELEASES, THAT' S

| NCLUDI NG WHAT | HAVE UP ON THE BOARD HERE, THE
COVENANT NOT TO SUE; RI GHT?

A
Q

CORRECT.

OKAY. LET ME CONTINUE. (AS READ):
" AMONG THOSE CONDI TI ONS WAS

THE WAl VER OF ALL OF I TS RIGHTS TO

CHALLENGE | CANN S DECI SI ON ON DCA' S

APPLI CATION I N COURT. FOR DCA AND

OTHER GILD APPLI CANTS, THE IRP IS
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THEIR ONLY RECOURSE. NO OTHER
LEGAL REMEDY | S AVAI LABLE."
DID I READ THAT CORRECTLY?
A CORRECT.
Q AND THAT' S WHAT DCA TOLD THE PANEL AT THE
TI'ME, RI GHT?
A YES.
Q AND YOU DON T SEE ANYTHI NG HERE TALKI NG
ABOUT WHETHER THE WAI VER IS ENFORCEABLE, DO YQU?
A NO.
Q OKAY. NOW JUST FLIP TOEXHBIT 16. IT S
THE NEXT TAB.
TH' S I S ANOTHER DOCUMENT THAT IS WRI TTEN BY
VEEI L, GOTSHAL.

A PAGE 16.

Q  PAGE --

A OH EXHBIT. ALL RIGHT. |'M GETTI NG THERE.
Q  ARE YOU WTH ME?

A I'MWTH YOU.

Q THS | S DCA' S RESPONSE TO THE PANEL' S

QUESTI ONS ON PROCEDURAL | SSUES.
DO YOU SEE THAT?

A CORRECT.

Q AND THE PANEL HAD THIS HABI T OF GETTI NG THE
PARTY' S BRI EF AND SENDI NG QUT A LOT OF QUESTI ONS FOR
US TO ANSVER;, RI GHT?

A CORRECT.

Q AND SO PERI ODI CALLY, EVEN THOUGH WE THOUGHT
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VE VWERE DONE BRI EFI NG THE | SSUE, THE PANEL WOULD SAY,
“I"VE GOI MORE QUESTIONS," AND THE PARTI ES WOULD
SUBM T MORE BRI EFS; RI GHT?
A CORRECT.
Q AND THHS IS ONE OF THOSE. | T WAS A BRIEF I N
RESPONSE TO OF THE PANEL' S QUESTI ONS ON PROCEDURAL
| SSUES, RI GHT?
A YES.
Q DATED MAY 20 OF 20147?
A CORRECT.
MR LEVEE: SO YOUR HONOR, LET ME ASK TO
HAVE EXH BI T 16 ADM TTED.
THE COURT: ANY OBJECTI ON?
MR. BROAN:  NO OBJECTI ON, YOUR HONOR.
THE COURT: EXH BIT 16 IS RECEI VED | NTO
EVI DENCE.

(JONT EXH BIT NO. 16 WAS RECEI VED | N EVI DENCE. )

Q BY MR LEVEE: SO NOWLET' S TURN TO PAGE 4.
AGAIN, 1'MLOOKING -- | WLL ALWAYS BE LOOKI NG TODAY
AT THE PAGE NUMBERS THAT ARE | N BOLD AT THE BOTTOM
WHERE | T SAYS JO NT TRIAL EXHI BI T 16, PAGE 4.
LET ME KNOW WHEN YOU RE THERE.
A 1'M THERE.
Q  YOU SEE THE HEADI NG, PARAGRAPH C, AS
(AS READ) :
"THE SOLE PROCESS THROUGH
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VWH CH DCA CAN PURSUE | TS CLAI M5
AGAI NST | CANN, THE I RP MUST BE
CAPABLE COF PROVI DI NG A FI NAL AND
BI NDI NG DECI SION I N TH S MATTER. "
THAT' S WHAT DCA ARGUED TO THE PANEL; RI GHT?
A YES.
Q OCKAY. AND WHAT I T DI D WAS DCA ACTUALLY

QUOTED MODULE 6 I N THE GUI DEBOCK, AND THE LANGUAGE OF
THE COVENANT NOT TO SUE, RI GHT?

O >» O >» O >

CORRECT.

I N THAT PARAGRAPH?

YES.

| * M SORRY?

YES. YES.

OKAY. AND THEN I F YOU GO OVER TO THE TOP OF

PAGE 5, AFTER QUOTI NG THE LANGUAGE FROM THE COVENANT
NOT TO SUE, I T SAYS (AS READ):

>

" APPLI CANTS ALSO FOREGO THE
RI GHT TO RECOVER ANY APPLI CATI ON
FEES, MONEY | NVESTED | N BUSI NESS
| NFRASTRUCTURE, OR OTHER START- UP
COSTS AND ANY AND ALL PROFI TS THAT
APPLI CANT MAY EXPECT TO REALI ZE
FROM THE OPERATI ON OF A REQ STRY
FOR THE TLD. "
THAT' S WHAT I T SAYS;, RI GHT?
YES.
AND THEN THE LAST SENTENCE OF THAT PARAGRAPH
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SAYS (AS READ):
"I N EXCHANGE FOR WAl VI NG THESE
SI GNI FI CANT LEGAL RI GHTS, SECTION 6
OF MODULE 6" -- THAT'S ANOTHER PART OF THE
GUI DEBOOK; RI GHT?

A YES.

Q  SECTION 6 GRANTS APPLI CANTS THE RI GHT TO
CHALLENGE A FI NAL DECI S| ON OF | CANN THROUGH THE
ACCOUNTABI LI TY MECHANI SMB SET FORTH I N | CANN' S
BYLAWS, | NCLUDI NG THE | RP; RI GHT?

A CORRECT.

Q  AND YOU UNDERSTOOD, WHEN YOU WERE SENDI NG
YOUR LETTER TO CONGRESS AND WHEN THESE BRI EFS WERE
BEI NG WRI TTEN, THAT THE COVENANT APPLI ED NOT ONLY TO
SUI NG | CANN' S BOARD, BUT ALSO TO SUI NG | CANN' S
VENDORS OR ANYBODY ELSE ASSOCI ATED W TH THE ACTUAL
PROCESSI NG OF DCA' S APPLI CATI ON; Rl GHT?

A AT THE TIME, YES.

Q  YES. OKAY.

AND THEN CONTI NUI NG ON PARAGRAPH 6 OF PAGE 5

OF EXHI BIT 16, | T READS (AS READ):

"AS A RESULT, THE IRP IS THE
SOLE FORUM TO WHI CH AN APPL| CANT
FOR A NEW GTLD CAN SEEK | NDEPENDENT
TH RD PARTY REVI EW OF BOARD
ACTI ONS"; Rl GHT?
CORRECT.
Q (AS READ):

>
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" REMARKABLY, | CANN MAKES NO
RECI PROCAL WAl VERS AND, | NSTEAD,
RETAINS ALL OF | TS RI GHTS AGAI NST
APPLI CANTS | N LAW AND EQUI TY. "
THAT' S WHAT DCA WROTE TO THE PANEL; RI GHT?

A YES.

Q OKAY. LET'S NOWTURN TOEXHI BIT 17. IT S
THE NEXT DOCUMENT.

A |'M THERE.

Q OKAY. THI S IS A LETTER FROM WEI L, GOTSHAL
DATED MAY 29, 2014, TO THE MEMBERS OF THE PANEL;

Rl GHT?

A YES.

Q  VE CAN NOW SEE THAT THE MEMBERS OF THE PANEL
WERE, IN FACT, MR BARIN, DR KESSEDJI AN, AND JUSTI CE
NEAL AT THE TIME; RI GHT?

A YES.

Q OKAY. AND THIS IS A LETTER THAT MS. WALTER
MARGUERI TE WALTER, VHO WAS W TH WEI L, GOTSHAL, SHE
WROTE TO THE PANEL; RI GHT?

A CORRECT.

Q  AND SHE WAS ONE OF THE LAWERS MR ALl WAS
WORKI NG W TH, RI GHT?

A CORRECT.

Q  OKAY.

NON IN THI'S LETTER -- | WANT TO GET SOVE
BACKGROUND FOR THE COURT.
YOU UNDERSTOOD THAT PRI OR TO THE | RP THAT
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DCA HAD I NI TI ATED, THERE HAD BEEN AN EARLI ER | RP
AGAI NST | CANN W TH RESPECT TO A COVPANY CALLED | CM
Rl GHT?

A CORRECT.

Q AND THAT | RP HAD OCCURRED A FEW YEARS
EARLI ER, RI GHT?

A YES.

Q AND | T HAD OCCURRED UNDER A DI FFERENT SET OF
| CANN' S BYLAWS;, RI GHT?

A CORRECT.

Q AND THERE WAS NO GUI DEBOOK BACK THEN BECAUSE
THEY -- THE APPLI CATI ON THAT THEY HAD SUBM TTED WAS
LONG BEFORE THE NEW GILD PROGRAM HAD BEEN ENACTED,;

Rl GHT?

A YES.

Q SO I N THAT CASE, THE PANEL HAD DETERM NED
THAT I TS DECLARATI ON, THE FI NAL DECLARATI ON AT | SSUE
WOULD NOT BE BI NDI NG ON | CANN; |'S THAT CORRECT?

A THE | CANN CASE?

UH- HUH.
| THI NK SO, YES.
YES. SO IF YOU WOULD TURN TO PAGE -- TO
PAGE 2. AND |I'M GO NG TO START READI NG FROM THE LAST
PARAGRAPH, BEG NNI NG W TH " FURTHERMCORE, " ABQUT - -

YOQU SEE EI THER ON THE SCREEN -- YOU SEE

O > O

THAT?
A YEAH.
Q (AS READ):

Page 101
www.aptusCR.com



© 00 N oo o A~ W DN P

N N NN NNNRNNRRRRRR R RB R PR
© N O U0 A WNPRP O © 0 ~N O 0 M W NP O

Volume | DotConnectAfrica Trust vs. Internet
Transcript of Proceedings Corp. for Assigned Names and Numbers

" FURTHERVORE, THE WAI VERS AND
RELEASES THAT | CM AGREED TO IN I TS
2004 SPONSORED TOP- LEVEL DOMAI NS,
STLD APPLI CATI ON DI D NOT PROVI DE
| CM W TH ACCESS TO OTHER COURTS,
UNLI KE THE WAl VERS AND RELEASES DCA
WAS REQUI RED TO ACCEPT WHEN | T
SUBM TTED | TS APPLI CATI ON FOR A
NEW GENERI C TOP- LEVEL DOMAI N
APPLI CATI ON | N 2012. "

THAT' S SOVETHI NG DCA WROTE; RI GHT?

A YES.

Q  AND WHAT YOU VEERE SAYI NG WAS, HEY, THE | CM
PEOPLE, WHEN THEY APPLIED, THEY DI DN T HAVE TO
RELEASE | CANN FROM -- THEY DIDN T HAVE TO SIGN A
Pl ECE OF PAPER THAT RELEASED | CANN: Rl GHT?

A OKAY.

Q BUT WE, DCA, WE DID HAVE TO SIGN A Pl ECE OF
PAPER THAT RELEASED | CANN. WE' RE NOT ABLE TO SUE
| CANN?

A R GHT.

Q THAT'S THE PO NT YOU WERE MAKI NG Rl GHT?
OKAY. LET ME CONTINUE. (AS READ):

"THE 2004 WAl VERS' -- LET ME STOP

THERE. THE 2004 WAI VERS, THOSE WERE THE WAI VERS | CM

SI GNED; Rl GHT?

A YEAH LOOKS LIKE.

Q (AS READ):
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>

.- "RELEASED | CANN ONLY FROM
LI ABI LI TY FROM M SI NTERPRETATI ON OF
THE | NFORVATI ON SUBM TTED BY | CM I N
THE APPLI CATI ON OR BY THI RD PARTI ES
| N RELATION TO I CM S APPLI CATI ON.
| N CONTRAST, AS A CONDI TI ON OF
APPLYI NG FOR A GTLD, DCA
UNI LATERALLY SURRENDERED ALL OF | TS
RI GHTS TO CHALLENGE | CANN | N COURT
OR ANY OTHER FORUM OUTSI DE OF THE
ACCOUNTABI LI TY MECHANI SMS | N
| CANN' S BYLAWS. "
DID | READ THAT CORRECTLY?
CORRECT.
LET ME CONTI NUE. (AS READ):

"AS A RESULT, THE IRP IS
THE SOLE FORUM' -- |'MEMPHASI ZING I T

BECAUSE I T'S BOLDED -- "IN VWH CH DCA

>

CAN SEEK | NDEPENDENT THI RD PARTY
REVI EW OF THE ACTI ONS OF THE
| CANN' S BOARD OF DI RECTORS': RI GHT?
CORRECT.
(AS READ) :

"I F THE PANEL WERE TO
DETERM NE THAT THIS IRP IS
NON- BI NDI NG, DCA WOULD EFFECTI VELY
BE DEPRI VED OF ANY REMEDY."
DID | READ THAT CORRECTLY?
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A READ | T CORRECTLY.
Q SO THE PO NT YOU AND YOUR LAWERS W\ERE
MAKI NG WAS WE SI GNED THI'S RELEASE, AND I T'S GOT
REALLY STRONG LANGUAGE. WE CAN T SUE | CANN, AND SO
YOU, PANEL, NEED TO DECLARE THAT YOUR DECI SION IS
Bl NDI NG ON | CANN?
A VERY CORRECT.
Q YES. AND THE PANEL DI D DECLARE THAT I TS
DECI SI ON WOULD BE Bl NDI NG ON | CANN?
A YES.
Q  OKAY.
LET'S TURN TO EXHIBIT 11. SO YOU HAVE TO GO
BACK A FEW PAGES - -
MR. LEVEE: YOUR HONOR |'M BEING TOLD |
FORGOT TO MOVE THE LAST EXHI BI T | NTO EVIDENCE. SO I F
| COULD ASK THAT EXHI BI T 17 BE MOVED | NTO EVI DENCE.
THE COURT: ANY OBJECTI ON?
MR BROAN: THERE' S NOT, YOUR HONCR.
THE COURT: EXHIBIT 17 |'S RECEI VED | NTO
EVI DENCE.

(JONT EXH BIT NO. 17 WAS RECEI VED | N EVI DENCE. )

Q BY MR LEVEE: NOWWE RE ON EXH BI'T 11.
THS IS AGAIN, ON THE CAPTION OF THE | RP MATTER
SUBM TTED BY WEI L, GOTSHAL. AND THI S | S CALLED,
"REQUEST FOR EMERGENCY ARBI TRATOR AND | NTERI M
MEASURES OF PROTECTI ON. "

Page 104
www.aptusCR.com



© 00 N oo o A~ W DN P

N N NN NNNRNNRRRRRR R RB R PR
© N O U0 A WNPRP O © 0 ~N O 0 M W NP O

Volume | DotConnectAfrica Trust vs. Internet
Transcript of Proceedings Corp. for Assigned Names and Numbers

DO YOU SEE THAT?

A YES.

Q NOW THE REQUEST WAS NMADE BECAUSE | CANN WAS
SAYI NG THAT I'T M GHT GO AHEAD AND DELEGATE THE
. AFRI CA TOP- LEVEL DOVAI N TO ZACR, YOUR COVPETI TOR;
Rl GHT?

A CORRECT.

Q AND SO DCA SAID, WE RE GO NG TO FI LE AN
APPLI CATI ON TO ASK THE PANEL TO | SSUE AN CRDER TO
| CANN SAYI NG DON' T DELEGATE I T TO ZACR UNTIL THE | RP
'S DONE; RI GHT?

A CORRECT.

Q AND, I N FACT, YQU FI LED THAT REQUEST, AND
THE PANEL | SSUED AN ORDER SAYI NG TO | CANN, "DON T
DELEGATE THE . AFRI CA GILD TO ZACR'; RI GHT?

A YES.

Q AND, I N FACT, | CANN DI D NOT DELEGATE THE
GILD TO ZACR AT THAT TI ME AND ACTUALLY FOR SEVERAL
YEARS THEREAFTER, RI GHT?

A YES.

Q I N FACT, | CANN DI DN T DELEGATE THE TLD TO
ZACR UNTI L JUDGE HALM HAD RULED AGAI NST DCA' S
APPLI CATI ON FOR PRELI M NARY | NJUNCTI ON, AT VH CH
PO NT | CANN VENT AHEAD AND | SSUED -- DELEGATED THE
TOP- LEVEL DOVAIN TO ZACR, RI GHT?

A YES.
Q OKAY. NOW [|IF YOU WOULD LOCK AT PACGE 16.
A | S THAT THE SAME EXH BI T?
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THE COURT: SO BEFORE YOU | NQUI RE ABOUT THE
CONTENTS OF THE DOCUMENT, |I'M GO NG TO REQUI RE THAT
| T BE ADM TTED | NTO EVI DENCE, OTHER THAN
AUTHENTI CATI NG I T.

MR LEVEE: OH YOUR HONOR, |'LL MOVE IT
| NTO EVI DENCE NOW

THE COURT: OKAY. ANY OBJECTION TO
RECEI VI NG EXHI BI T 11 | NTO EVI DENCE?

MR, BROAN:  NO, YOUR HONOR.

THE COURT: OKAY. THANK YOU. EXHBIT 11 IS
RECEI VED | NTO EVI DENCE.

(JONT EXH BIT NO. 11 WAS RECEI VED I N EVI DENCE. )

Q BY MR LEVEE: SO |I'VE ASKED YOU TO LOOK AT
PAGE 16, AND |I'M JUST PO NTI NG OQUT, DO YOU SEE WHERE
| T SAYS IN THE M DDLE OF THE PAGE (AS READ):

"THE I NTERIM RELIEF I S
NECESSARY | N ORDER TO PROTECT DCA' S
PROCEDURAL RI GHTS. "

DO YOU SEE THAT?

A YES.
Q  OKAY.
SO, NOW GO TO THE NEXT -- WELL, LET'S GO TO
THE BOTTOM OF PAGE 17. |'M GO NG TO PICK UP I N THE

M DDLE OF THE PARAGRAPH OF PARAGRAPH 29. (AS READ):
"THE |RP IS MEANT TO BE AN
EXPEDI TED DI SPUTE RESCOLUTI ON
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PROCESS. "

LET ME STOP THERE.

| T ACTUALLY WASN' T VERY EXPEDI TED, WAS | T?
TOOK 20 MONTHS.

A NO.

Q SO | CANN -- YOU UNDERSTAND THAT | CANN HOPES
THAT I RP WLL BE FASTER, BUT YOUR | RP WAS PRETTY
SLOW?

A | THI NK MOST OF THE IRP'S, AS FAR AS | KNOW
ARE A SI M LAR TI MELI NE.

Q YES. THEY HAVE BEEN. | T TOOK A LONG TI ME?

A YEAH. 20 MONTHS |'S TOO MJCH.

Q AND THEY COST A LOT OF MONEY?

A YES.

Q OKAY. SO THE IRP -- |'"M PI CKI NG UP ON THE
THI RD LI NE OF PARAGRAPH 29. (AS READ):

"THE RP IS MEANT TO BE AN
EXPEDI TED DI SPUTE RESCOLUTI ON
PROCESS. A SLI GHT DELAY IN
DELEGATI ON | S HARDLY AN UNDUE
BURDEN COMPARED TO THE | SSUES AT
STAKE. PRI MARI LY, AMONG THOSE
| SSUES, ARE THE I NTECGRITY OF THE
| RP PROCESS | CANN HAS PUT | NTO
PLACE TO ENSURE ACCOUNTABI LI TY AND
TRANSPARENCY TO THE GLOBAL
COVWUNI TY OF | NTERNET STAKEHOLDERS
AND THE | RREPARABLE HARM | T WOULD
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| NFLI CT ON DCA IF I T LOSES THE
CHANCE TO COWPETE FCOR . AFRI CA
W THOUT EVEN BEI NG HEARD BY THE
PANEL. DCA HAS A RIGHT TO BE HEARD
I N A MEANI NGFUL WAY, AND THE ONLY
PROCEEDI NG AVAI LABLE TO REVI EW THE
| CANN BOARD S DECI SI ON'; RI GHT?
A CORRECT.
Q AND THAT' S WHAT DCA ARGUED TO THE PANEL,

A YES.

Q AND THE PANEL ACCEPTED DCA' S POSI TI ON AND
| SSUED A RULI NG TELLI NG | CANN, DON T DELEGATE THE TLD
TO ZACR, RI GHT?

A AND ALSO THE PROCEDURAL RULI NG ALONG W TH
| T, RIGHT?

Q  YES
A YEAH.
Q | HAVEN T COME TO ALL OF THAT. YOU RE
ANTI Cl PATI NG I T.
A YES.

Q BUT THERE ARE A NUMBER OF PROCEDURAL | SSUES
THAT THE PARTI ES WERE TALKI NG ABOQUT AT THAT TI ME, AND
THE PANEL ADOPTED DCA' S POSI TI ON ON THOSE | SSUES?

A CORRECT.

Q OKAY. AND SO | CANN FOLLOWNED THE DECI SI ON BY
THE PANEL AND DI D NOT DELEGATE . AFRI CA TO ZACR;

Rl GHT?
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A YES. ON\E

Q  AND | CANN ACTUALLY FOLLOAED ALL OF THE
RULI NGS THAT THE PANEL MADE; RI GHT?

A DESPITE I TS OPPCSI TI O\ CORRECT?

Q  YOU RE MAKI NG SOVE OF MY PO NTS FOR ME.

YOU RE DO NG A GREAT JOB.

A ALL RIGHT. SORRY ABOUT THAT.

THE COURT: |'M GO NG TO ASK THE W TNESS
JUST TO FOCUS ON THE QUESTI ON THAT COUNSEL | S ASKI NG

THE W TNESS:  OKAY.

THE COURT: AND LET'S TRY TO AVO D ARGU NG
W TH COUNSEL BECAUSE HE' S ASKI NG THE QUESTI ONS FOR A
REASON, AND |' M SURE YOUR COUNSEL W LL BE ASKI NG
QUESTI ONS FOR REASONS.

' M GO NG TO ASK YOU JUST TO FOCUS ON THE
QUESTI ON AND ANSWER | T AS DI RECTLY AS PCSSI BLE.

THE W TNESS: OKAY, YOUR HONOR

Q BY MR LEVEE. YOU WERE HERE WHEN | GAVE MY
OPENI NG STATEMENT THI' S MORNI NG?

A CORRECT.

Q AND | LISTED SEVEN THI NGS THAT DCA ASKED THE
PANEL TO DO. SO DCA ASKED FOR DOCUMENTS TO BE
EXCHANGED; RI GHT?

A CORRECT.

Q  AND THEY ASKED FOR ADDI TI ONAL BRI EFI NG
Rl GHT?

A YES.

Q AND I T ASKED FOR | TS COSTS AFTER THE | RP?
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A YES.

Q AND THEY ASKED FOR | TS DECI SI ON TO BE
Bl NDI NG?

A CORRECT.

Q AND THEY ASKED FOR THE | NTERI M RELI EF THAT
VE JUST LOOKED AT; RI GHT?

A CORRECT.

Q AND THEY ASKED FOR LI VE W TNESSES TO BE AT A
HEARI NG THAT | CANN SAI D COULDN T HAPPEN, RI GHT?

A Rl GHT.

Q AND I'M M SSI NG ONE, BUT I N EACH OF THOSE
CASES, | CANN DI D WHAT THE PANEL RULED; RI GHT?

A YES.

Q AND | N EACH OF THOSE CASES, THE PANEL RULED
I N DCA' S FAVOR DESPI TE | CANN S OBJECTI ON?

A CORRECT.

Q OKAY. LET'S TALK ABOQUT ONE OF THOSE.

THERE WAS A DI SPUTE REGARDI NG THE SUBM SSI ON
OF ADDI TI ONAL PLEADI NGS. | THI NK THAT' S ACTUALLY THE
ONE | FORGOT.

DCA WANTED A BUNCH OF ADDI TI ONAL BRI EFS, AND
| CANN SAI D, NO WE' VE REALLY -- WE' VE SUBM TTED
ENOUGH BRI EFS; LET'S JUST GO TO THE END; RI GHT?

A " M SURE.

Q OKAY. AND THERE WAS ALSO A DI SPUTE, AS |
SAI D, AS TO WHETHER THE HEARI NG WOULD | NVCOLVE LI VE
W TNESS TESTI MONY; RI GHT?

A CORRECT.
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Q AND YOU UNDERSTOOD THAT | CANN WAS TAKI NG THE
PCSI TI ON THAT | TS BYLAWS ACTUALLY PROHI BI TED LI VE
W TNESSES FROM TESTI FYING I N AN | RP; RI GHT?

A | DO NOT KNOW NO.
Q OKAY. YOU DON' T REMEMBER THAT?
A | DON T REMEMBER THAT.

Q OKAY. | CANN BROUGHT | TS W TNESSES TO THE
HEARI NG RI GHT?

A YES.
Q AND TWO OF THE W TNESSES TESTI FI ED;, RI GHT?
A YES.

Q  OKAY. LET'S TAKE A LOOX AT EXHI BIT 39. SEE
TOWMRDS THE BOTTOM OF YOUR BI NDER

A EXHBIT 29.

Q 397

A 30.

Q  AND LET' S JUST AUTHENTI CATE THE DOCUMENT
BEFORE WE HAVE | T ADMTTED. TH S IS A LETTER FROM
MR ALI: H'S SIGNATURE |'S ON PAGE 4: RI GHT?

A OKAY.

Q OR ACTUALLY, NOT THE SI GNATURE, BUT THERE' S
THE SI GNATURE. YOU SEE | T?

A YES.

Q OKAY. TH S IS A LETTER DATED APRI L 20,
2014, AND | T'S ADDRESSI NG -- | T'S RE PROCEDURAL
PROPOSALS.

YOU SEE THAT?

A YES.
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EVI DENCE EXHI BI T 39.

EVI DENCE.

MR, LEVEE:

THE COURT:
MR, BROWN:
THE COURT:

YOUR HONOR, LET ME MOVE | NTO

ANY OBJECTI ON?
NO, YOUR HONCR.
EXH BIT 39 IS RECEI VED | NTO

(JONT EXH BIT NO. 39 WAS RECEI VED | N EVI DENCE. )

Q

A
Q

QO >» O >

BY MR LEVEE: OKAY. LET'S LOOK AT THE
BOTTOM OF THE FI RST PAGE. AND YOU SEE WHERE MR ALI
WRI TES THE WORD " FI RST" ?

YES.

SO IT'S A NEW PARAGRAPH. (AS READ) :

" FI RST,

I T IS TELLI NG THAT

| CANN' S REPRESENTATI ONS, AS TO THE
SCOPE OF THI S PROCEEDI NG, FOCUS
EXCLUSI VELY ON | CANN S
SUPPLEMENTARY PROCEDURES. SO | CANN
HAD SPECI AL PROCEDURES THAT APPLY
TO THESE | CDR HEARI NGS"; RI GHT?

YES.

CORRECT.

AND THEY ARE POSTED ON | CANN S WEBSI TE?

OKAY. (AS READ):

"AS THEI R TI TLE | NDI CATES, THE
SUPPLEMENTARY PROCEDURES ONLY
SUPPLEMENT AND DO NOT REPLACE THE
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>

Rl GHT?

| CDR RULES, VWH CH, ALONG WTH THE
ASSOCI ATED GUI DELI NES, GOVERN THI S
PROCEEDI NG. THESE RULES ENSURE THE
RIGHT TO DCA'S RI GHT TO BE FULLY
HEARD AT THI S PROCEEDI NG.  THAT

RI GHT | NCLUDES THE ABILITY TO FULL
VRI TTEN SUBM SSI ON ON THE MERI TS OF
| TS CLAIM5, THE RIGHT TO THE
DOCUMENTS ON VWHI CH | CANN RELI ES FOR
| TS DEFENSES, AND THE RI GHT TO TEST
| CANN' S W TNESSES. "

DD | READ THAT CORRECTLY?

YEAH.

OKAY.

LET ME SKIP TO THE NEXT PARAGRAPH.

(AS READ) :

"THE PANEL SHOULD BE GUI DED
FI RST AND FOREMOST BY THE TEXT OF
THE | CDR RULES AND SUPPLEMENTARY
PROCEDURES AS OPPOSED TO | CANN S
CURRENT SELF- SERVI NG LOSS ON THOSE
RULES. THE SUPPLEMENTARY
PROCEDURES AND THE | CDR RULES,
MOREOVER, ULTI MATELY COMWM T THE
CONDUCT OF | RP ON THE DI SCRETI ON OF
THE PANEL. "
THAT' S WHAT YOUR LAWERS WERE ARGUI NG
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A R GHT.

Q  THE PANEL SHOULD GET TO DETERM NE WHAT THE
RULES ARE?

A OKAY.

Q  OKAY. (AS READ):

" AND EXERC! SI NG SUCH
DI SCRETI ON, THE PANEL SHOULD BE
GUI DED BY THE CARDI NAL PRI NCI PLES
SET OUT I N THE | CDR ARBI TRATI ON
RULES THAT EACH PARTY BE G VEN A
FAIR AND FULL OPPORTUNI TY TO BE
HEARD. A PRI NCI PLE THAT MUST ALSO
BE VI EVED | N THE CONTEXT OF THE
FACT THAT THESE PROCEEDI NGS W LL BE
THE FI RST AND LAST OPPORTUNI TY THAT
DCA TRUST W LL HAVE TO HAVE | TS
Rl GHTS DETERM NED BY AN | NDEPENDENT
BODY"; RI GHT?

A CORRECT.

Q  AND DCA WAS SAYI NG VE CAN T SUE | CANN, SO
YOU SHOULD REALLY G VE US AS MANY -- AS MJCH
PROCEDURE AS POSSI BLE; Rl GHT?

A CORRECT.

Q  OKAY. AND, AGAIN, W TH RESPECT TO THE
| SSUE -- THE DI SPUTE ABOUT THE DOCUMENTS, THE DI SPUTE
ABOUT THE HEARI NG AND THE DI SPUTE ABOUT WHETHER
ADDI TI ONAL BRI EFS WLL BE FILED, THE PANEL AGREED
W TH DCA EVERY TI ME?
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A CORRECT.

Q OKAY. SO THE PANEL ACTUALLY ORDERED, OVER
| CANN' S OBJECTI ON, THAT THERE WOULD BE A LI VE HEARI NG
I N THE FI RST | NSTANCE; RI GHT?

A YES.

Q AND THE PANEL ORDERED LI VE W TNESSES
TESTI FY?

A CORRECT.

Q SO LET' S TALK ABOUT THE HEARI NG

YOU WERE THERE; RI GHT?

A YES.

Q | T WAS A TWO- DAY HEARI NG AT JONES DAY' S
OFFI CE AT WASHI NGTON, DC I N MAY OF 2015; RIGHAT?

A CORRECT.

Q AND MR ALI, YOUR LAWER, GAVE AN OPENI NG
STATEMENT, AND | GAVE AN OPENI NG STATEMENT ON BEHALF
OF | CANN, RI GHT?

A YES.

Q SO LET' S LOOK AT EXH BI T 35.

MR LEVEE: YOUR HONOR, EXH BI T 35 AND
EXH BI T 36 ARE THE TRANSCRI PTS OF THE TWO- DAY | RP
HEARING | TH NK THERE' S NO DI SPUTE AS TO
AUTHENTI CI TY. | T WOULD BE EASI ER FOR ME TO MOVE THEM
| NTO EVI DENCE AS COVBI NATION EXHIBIT 35 IS THE
HEARI NG FROM FRI DAY, MAY 22ND, 2015, AND EXH BI T 36
I S THE TRANSCRI PT OF THE HEARI NG HELD SATURDAY, MNAY
23, 2015.

THE COURT: OKAY. ONE MOMENT, PLEASE.

Page 115
www.aptusCR.com



© 00 N oo o A~ W DN P

N N NN NNNRNNRRRRRR R RB R PR
© N O U0 A WNPRP O © 0 ~N O 0 M W NP O

Volume | DotConnectAfrica Trust vs. Internet
Transcript of Proceedings Corp. for Assigned Names and Numbers

MR, LEVEE: OKAY.

THE COURT: OKAY. SO ARE YOU MOVING IN
EVI DENCE EXHI BIT 35 AND 367

MR LEVEE: | AM YOUR HONOR

THE COURT: OKAY. ANY OBJECTI ON?

MR. BROAN: NOT EXCEPT TO THE EXTENT THAT
THERE'S -- WE DON T OBJECT TO THEIR ADM SSI BI LI TY - -
OR THEIR AUTHENTI CI TY. TO THE EXTENT THERE S HEARSAY
EMBEDDED WTHI N I T, WE' D PRESERVE THE RI GHT TO -- WE
STI PULATE TO THEI R ADM SSI ON FOR NON- HEARSAY
PURPOSES. LET'S PUT I T THAT WAY. THERE COULD BE
HEARSAY. | DON T KNOW WHAT THEY' RE GO NG TO USE
EXACTLY I N THERE.

MR LEVEE: MAY | RESPOND, YOUR HONOR?

THE COURT: YOU MAY.

MR LEVEE: |'M GO NG TO USE, ONLY I N MY
EXAM NATI ON TODAY, STATEMENTS BY DCA' S COUNSEL. SO |
THINK IN THI'S CONNECTI ON THEY WOULD BE PARTY
ADM SSI ONS | N ALL EVENTS.

THE COURT: SO THAT'S ALL YOU | NTEND TO USE
I T FOR?

MR LEVEE: TH' S MORNING OR THI S AFTERNOON
CERTAINLY, YES. | DON T HAVE ANY PLANS TO USE THE
TRANSCRI PT OTHERW SE, BUT | F WE DO REFERENCE I T, WE
CAN ADDRESS | T AT THE TI ME.

THERE 1S AN | NTERCHANGE THAT |'M GO NG TO
PO NT TO BETWEEN ONE OF THE PANELI STS AND MR, ALl
VWHERE HE ASKED -- THE PANELI ST ASKS A QUESTI ON AND
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MR ALI G VES AN ANSWER. | REFERENCED IT IN WY
OPENI NG STATEMENT.
THE COURT: ALL RIGHAT. MR BROW, ANY

OBJECTI ON?
MR, BROMWN: WE DON T OBJECT TO THAT
QUESTI ON- AND- ANSWER EXCHANGE. | JUST RESERVE IT TO

THE EXTENT WE GET | NTO SOVE OTHER | SSUES THAT M GHT
BE IN HERE; | JUST RESERVE ON THAT.

THE COURT: OKAY. SO THE COURT IS GO NG TO
RECEI VE | NTO EVI DENCE EXHI BI TS 35 AND 36 SUBJECT TO
ANY OBJECTI ONS TO SPECI FI C STATEMENTS | N THOSE
REPORTERS' TRANSCRI PTS I N EXH BI' T 35 AND 36; OKAY?

MR. BROMN: THAT' S FAI R ENOUGH.

THE COURT: OKAY. SO YOU RESERVE THE RI GHT?

MR, BROMWN:  YES.

THE COURT: PLAI NTI FF RESERVES THE RI GHT TO
OBJECT TO ANY SPECI FI C TESTI MONY I N THOSE
TRANSCRI PTS.

(JONT EXH BIT NO. 35 AND 36
WERE RECEI VED | N EVI DENCE. )

MR LEVEE: MAY |?
THE COURT: OKAY. MR LEVEE, YOQU MAY
CONTI NUE.
MR LEVEE: THANK YOU SO MUCH, YOUR HONOR.
Q BY MR LEVEE: SO I'MON EXH BIT 35,
MS. BEKELE, AND | WOULD ASK YOU TO LOCK AT PACGE 22,
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WH CH HAPPI LY IN THI'S | NSTANCE, |S ALSO PAGE 22 OF
THE ACTUAL TRANSCRI PT

AND | F YOU WANT TO BE COMFORTABLE THAT THI S
IS MR ALl SPEAKING, YOU NEED TO GO BACK TO PAGE 19
AND SEE THAT MR ALl STARTS SPEAKI NG ON LI NE 19, AND
HE' S STILL SPEAKI NG ON PAGE 22, LINE 16, WHICH IS
WHAT |'M GO NG TO ASK YOU TO LOOK AT.

A OKAY. NO PROBLEM
Q  OKAY. THI SIS WHAT MR ALl SAYS.
(AS READ) :
"NOW WHAT | THI NK SHOULD

| NFORM YOUR DECI S| ON ABOUT AN

OBJECTI VE STANDARD OF REVI EW OR

WHAT WE M GHT CALL A DE NOVO

STANDARD OF REVIEW |S THE

FOLLOW NG. "

NOW LET ME STOP THERE.

YOU RECALL THAT MR ALl ARGUED FOR WHAT HE
CALLED A DE NOVO STANDARD OF REVI EW | N OTHER WORDS,
THE PANEL LOOKI NG AT THE FACTS FRESH.

A IS THAT WHAT | T MEANS?

Q  VES

A OKAY. | DON T REMEMBER BUT | SEE IT ON THE
TRANSCRI PT.

Q OKAY. DO YOU REMEMBER THAT | CANN ARGUED
THAT THERE SHOULD BE SOME DEFENSE TO THE BQOARD S
DECI SI ON, AND THAT WOULD BE DI FFERENT THAN A DE NOVO
REVI EW?
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A HONESTLY, I T'S TOO COMPLI CATED.

Q  OKAY.
THEN LET' S SEE WHAT MR. ALl SAYS. TH'S
IS -- 1'MPICKING UP ON WHAT WE M GHT CALL A DE NOVO

STANDARD OF REVIEW-- |'S THE FOLLON NG (AS READ):
"THI'S 1S THE ONLY OPPORTUNI TY
THAT A CLAI MANT HAS FOR | CANN - -
FOR | NDEPENDENT AND | MPARTI AL
REVI EW OF | CANN' S CONDUCT. THE
ONLY OPPORTUNI TY. AND W THI N THE
CONTEXT OF THAT ONLY OPPORTUNI TY,
THAT SOLE OPPORTUNI TY, REALLY,
THERE SHOULD BE A DI FFERENTI AL
STANDARD OF REVI EW DEFERENCE TO
THE REGULATOR WHOSE VERY CONDUCT 1S
BEI NG QUESTI ONED. "
| THI NK THAT' S WRONG, AND HE WAS ACTUALLY
REFERRI NG TO | CANN' S PCSI TI ON.
DID | READ THAT ACCURATELY?
A YEAH.
Q DO YOU REMEMBER I T I N ANY WAY DI FFERENT?
A REALLY, | DON T.
Q  OKAY. LET'S CONTINUE ON, PICKING UP ON LI NE
11 OF PAGE 23. THIS IS STILL MR ALl TALKI NG
(AS READ) :
"BUT W THI N THE CONTEXT OF
TH' S PROCESS, KEEPING IN M ND THE
LI TI GATI ON WAl VER' -- STOP THERE.
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THE LI Tl GATI ON WAl VER | S WHAT VE' VE BEEN
LOOKI NG AT ALL AFTERNOON; RI GHT?

A YES.

Q  THE COVENANT NOT TO SUE.

THAT ALL APPLI CANTS ARE REQUI RED TO SI GN A
VERY BROAD, VERY STRICT LI TI GATI ON WAl VER THAT | CANN
CONSTANTLY | NVOKES AND PROVI DES | T W TH PROTECTI ON
FROM THE PUBLI C COURTS.

WHAT HE WAS SAYING IS YOU CAN T SUE | CANN;
Rl GHT?

A CORRECT.
Q  OKAY. (AS READ):
"AND W THI N THE CONTEXT OF A

PROCEEDI NG THAT | CANN SAYS HAS A

VERY LI M TED PURPCSE, WE OF COURSE

CONTEST THAT THEY ASK YOU TO APPLY

A DI FFERENTI AL STANDARD OF REVI EW "

SO DOES THAT REFRESH YOUR RECOLLECTI ON THAT
| CANN WANTED TO APPLY A DI FFERENTI AL STANDARD AND DCA
WANTED TO APPLY A DE NOVO STANDARD?

A 1'M READI NG AFTER YOU, BUT | STILL CAN T
CLARI FY THE DI FFERENCE BETWEEN THE TWO

Q  OKAY. DO YOU RECALL WHAT THE PANEL SAID IN
| TS FI NAL DECLARATI ON? WE' LL COVE TO I T IN A MOVENT,
BUT DO YOU RECALL THE PANEL SAID IN I TS FI NAL
DECLARATI ON THAT THERE WOULD BE -- THAT I T WAS USI NG
THE DE NOVO STANDARD OF REVI EW THAT DCA HAD ARGUED?

A |F THAT' S WHAT THE TRANSCRI PT SAYS, YES.
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Q  OKAY.
A BUT | DON T REMEMBER ALL THESE DETAILS. IT
WAS A TWO- DAY HEARI NG, OR WAS | T?
Q  OKAY. NOWN MR ALl ALSO GAVE A CLOSI NG
ARGUVENT; Rl GHT?

A SURE.

Q AND | ALSO GAVE A CLOSI NG ARGUMENT?

A YES.

Q AND N HI'S CLCSI NG ARGUMENT, LET'S -- NOWWE

HAVE TO TURN TO EXHI BIT 36. SO FLIP OVER TO THE NEXT
TAB.

A 1'M THERE.

Q AND | WOULD ASK YOU TO TURN TO WHAT WE' VE
MARKED AS PAGE 12 OF EXHIBIT 36. AND IT'S ACTUALLY
TRANSCRI PT PAGE 49.

A PAGE 127

Q  YES

A 1'M THERE.

Q  ACTUALLY, | THINK I T WOULD BE EASIER | F W\E
LOOK AT PAGE 28.

MR LEVEE. M APOLOG ES, YOUR HONOR, AND
MS. BEKELE.

Q BY MR LEVEE: SO IF YOU LOOK AT THE BOTTOM
OF PAGE 28 -- LET ME KNOWWHEN YOU RE THERE.

THE COURT: SO JUST TO BE CLEAR, THIS IS
EXHI BI T 36 THAT |'S BEFORE THE W TNESS, AND YOU WOULD
LI KE THE W TNESS TO LOOK AT PAGE 28 AS | T APPEARS AT
THE BOTTOM OF THE PAGE.
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MR. LEVEE: YES.
THE COURT: SO IT SAYS JONT TRIAL EXHI BI T
36, PAGE 28 AT THE BOTTOM OF THE PAGE.
MR LEVEE: YES, YOUR HONOR.
THE COURT: OKAY. DO YOU HAVE THAT,
MS. BEKELE?
THE W TNESS:  YES.
Q BY M LEVEEE AND THIS IS STILL MR ALI
SPEAKI NG?
A YES.
Q  AND HE SAID (AS READ):
"|, YESTERDAY, ADDRESSED THE
QUESTI ON OF THE STANDARD OF REVI EW
SO | WON T REPEAT MYSELF" --

A OKAY. | REALLY APOLOGI ZE. |'M ON PAGE 26.
Q 28. DIDI SAY 26?

A ALL RIGHT. |'MHERE NOW SORRY.

Q  YOU THERE?

A |'M THERE.

Q LET ME START OVER

LINE 21, MR ALI IS SPEAKING (AS READ):
"1, YESTERDAY, ADDRESSED THE

QUESTI ON OF THE STANDARD OF REVI EW

SO | WON T REPEAT MYSELF, BUT OF

COURSE | LOOK FORWARD TO ANSVER ANY

QUESTI ONS THAT YOU HAVE. |'LL

SI MPLY EMPHASI ZE THAT -- PLEASE

THI NK OF THE STANDARD OF REVI EW
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W THI N THE CONTEXT OF WHERE YOQOU
SIT, LITIGATI ON WAl VER, THE FACT
THAT THERE 1S THI S | NCESTUOUS
Cl RCULAR SYSTEM OF CHECKS AND
BALANCES OR CONTROLS W THI N | CANN,
AND, AT THE END OF THE DAY, YOQU ARE
THE ONLY | NDEPENDENT OBJECTI VE
REVI ENERS OF WHAT I T IS ™
AND JUDGE CAHI LL | NTERRUPTS, AND HE SAYS,
"WHAT DO YOU MEAN BY LI TI GATI ON?"
DO YOU SEE THAT?
A YES.
Q AND MR, ALI RESPONDS, "THE LI Tl GATI ON
WAl VER, SIR ™
YOU SEE THAT?
A YES.
Q AND JUDGE CAHI LL RESPONDS, " YES."
AND MR ALI SAYS, "YES. AS YOU KNOW AS
WHEN AN APPLI CANT FI LES AN APPLI CATI ON, THEY' RE
REQUI RED --"
AND THEN JUDGE CAHI LL SAYS, "THE WAI VER, THE
TRI AL?"
AND MR ALI SAYS, "TO WAIVE ALL OF THEIR
RI GHTS W TH RESPECT TO TAKI NG | CANN TO ANY FORUM
OTHER THAN THE | RP. "
DO YOU SEE THAT?
A YES.
Q DD | READ THAT CORRECTLY?
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A CORRECT.
Q SO LET' S CONTI NUE.
JUDGE CAHI LL THEN SAYS, "I UNDERSTAND
WHAT - - "
AND MR. ALl, YOUR LAWER SAYS, "SO | TH NK
THAT THAT, TO ME, 1S DI SPCSI TI VE. "
AND JUDGE CAHI LL SAYS, "WHAT YOU RE TALKI NG
ABOUT 1S WHEN YOU SAY, 'I'M NOT GO NG TO COURT' ;
Rl GHT?"
AND THIS IS MR ALI'S RESPONSE: "VYES. WE
CANNOT TAKE YOU TO COURT. "
HE' S REFERRI NG TO DCA; RI GHT?
YES.
Q  (AS READ):
"W\E CANNOT TAKE YOU TO
ARBI TRATION.  VE CAN T TAKE YOU
ANYWHERE; WE CAN T SUE YOU FOR
ANYTHI NG, "
THAT WAS MR ALI'S STATEMENT TO THE PANEL:

>

Rl GHT?

A Rl GHT.

Q AND VHEN HE SAI D, "WE CAN T SUE YOQU FOR
ANYTHI NG " WHAT HE WAS SAYI NG WAS DCA CANNOT SUE
| CANN FOR ANYTHI NG RI GHT?

A ACCORDI NG TO THAT, YES.

Q ACCORDI NG TO THE COVENANT NOT TO SUE?

A YES.

Q OKAY. LET'S TAKE A LOCK AT EXHIBIT 31. OH,
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WAIT. | SKIPPED SOVETH NG SORRY. EXH BIT 33.
THS IS THE --
MR LEVEE: YOUR HONOR, THI S IS THE FI NAL
DECLARATI ON FROM THE PANEL. | CAN ASK THE W TNESS,

OBVI QUSLY, TO AUTHENTI CATE I T, BUT | CAN T | MAG NE
THERE' S ANY OBJECTI ON.

"D MOVE | T | NTO EVI DENCE.

MR, BROMN: THERE' S NO OBJECTI ON, YOUR

THE COURT: NO OBJECTI ON?

MR, BROMWN:  NO OBJECTI ON.

THE COURT: OKAY. THANK YOU. SO EXH BIT 33
| S RECEI VED | NTO EVI DENCE.

ON PAGE 1, IT SAYS, "FINAL DECLARATI ON. "

(JONT EXH BIT NO. 33 WAS RECEI VED | N EVI DENCE. )

MR, LEVEE: COKAY.

Q BY MR LEVEE: AND YOU RECALL THAT THE PANEL
| SSUED THI' S 63- PAGE FI NAL DECLARATI ON, RI GHT?

A CORRECT.

Q THEY WERE VERY THOROUGH, RI GHT?

A YES.

Q AND THEY DID I'T JUST WTH N A COUPLE MONTHS
OF VWHEN THE HEARI NG OCCURRED. THEY DID I'T ON
JULY 9TH, 2015; RI GHT?

A COULD YOU SAY THAT AGAI N?

Q YEAH. | SAID THEY DID I T JUST A COUPLE OF
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MONTHS AFTER THE HEARI NG OCCURRED?

A YES. SURE.

Q OKAY. YQOU CAN SEE ON THE LAST PAGE, PAGE
63, THE SI GNATURES OF PROFESSOR KESSEDJI AN AND JUDGE
CAH LL AND MR BARIN; RI GHT?

A YES.

Q THOSE ARE THE THREE PANELI STS. AND WHAT |
WANTED TO ASK YOU TO DO IS TO LOOK AT EXH BI' T 33,
PAGE 22.

A ALL RI GHT.

Q AND | N PARTI CULAR, WOULD YOU LOCK AT
PARAGRAPH 767

A ALL RI GHT.

Q AND |'M GO NG TO READ I T. (AS READ):

"THE PANEL THEREFORE CONCLUDES
THAT THE ' STANDARD OF REVI EW" -- AND

"STANDARD OF REVIEW | S IN QUOTES -- "IN

TH S IRP IS A DE NOVO OBJECTI VE AND
| NDEPENDENT ONE WHI CH DCES NOT
REQUI RE ANY PRESUVPTI ON OF
CORRECTNESS. *
DO YOU SEE THAT?

A Rl GHT.

Q DCES TH S REFRESH YOUR RECCOLLECTI ON THAT THE
PANEL AGREED W TH DCA?

A | T CORRESPONDS W TH WHAT YOU SAI D EARLI ER.

Q YES. SO THE PARTI ES DI SAGREED ON VWHAT THE
SCOPE OF REVI EWWOULD BE BY THE PANEL?
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A R GHT.
AND THE PANEL ADOPTED DCA' S POSI TI ON?
CORRECT.
OKAY. NOWWE CAN TURN TO EXHI BI T 31.
307
31.
31.
THIS IS A LETTER FROM MR ALl DATED JULY 1,
2015, TO THE PANEL: RI GHT?
A CORRECT.
Q  AND I T WAS ADDRESSI NG -- THE PANEL HAD NOT
YET 1 SSUED | TS FINAL DECI SION, AND | T WAS ADDRESSI NG
A QUESTI ON THAT THE PANEL HAD ASKED THE PARTI ES
REGARDI NG THE PAYMENT OF COSTS AND HOW THE PANEL
SHOULD DEAL W TH THAT: RI GHT?
A YES.
Q  OKAY.
MR LEVEE: YOUR HONOR, | WOULD MOVE EXHI BI T
31 | NTO EVI DENCE.
THE COURT: ANY OBJECTI ON?
MR. BROAN: NO OBJECTI ON, YOUR HONOR.
THE COURT: EXHI BIT 31 |'S RECEI VED | NTO
EVI DENCE.

O >» O » O >» O

(JONT EXHI BIT NO. 31 WAS RECEI VED I N EVI DENCE. )

Q BY MR LEVEE: AND IF YOU WOULD TAKE A LOOXK
AT PAGE 3.

Page 127
www.aptusCR.com



© 00 N oo o A~ W DN P

N N NN NNNRNNRRRRRR R RB R PR
© N O U0 A WNPRP O © 0 ~N O 0 M W NP O

Volume | DotConnectAfrica Trust vs. Internet
Transcript of Proceedings Corp. for Assigned Names and Numbers

A OF TH'S SAVME EXHIBI T, 317
Q  STILL SAME EXHIBIT, EXH BI T 31, PAGE 3.
A OKAY.
Q THERE' S A PARAGRAPH THAT BEG NS, "DCA IS A
CHARI TABLE TRUST. "
DO YOU SEE THAT?
A YES.
Q |I'M GO NG TO READ THE LAST SENTENCE OF THAT
PARAGRAPH.  (AS READ):
"IN DCA' S RESPECTFUL
SUBM SSI ON, | CANN' S PCSI TI ON
THROUGHOUT THESE PROCEEDI NGS ARE
| NCONSI STENT W TH | CANN' S
OBLI GATI ONS OF TRANSPARENCY AND THE
OVERALL OBJECTI VES OF THE I RP
PROCESS, WHI CH |'S THE ONLY
ACCOUNTABI LI TY MECHANI SM AVAI LABLE
TO PARTI ES SUCH AS DCA. "
THAT' S WHAT MR. ALl WROTE; RI GHT?
A YES.
Q  AND IN THE FINAL DECI SI ON BY THE PANEL,
WH CH WE CAN GO BACK TO | F YOU NEED, THE PANEL
AWARDED DCA ALL OF I TS COSTS; RI GHT?
A CORRECT.
Q AND LET'S GO BACK TO EXH BI T 33 SO VWE CAN
TAKE A LOOK AT EXACTLY WHAT THOSE COSTS VERE.
SO | F YOU LOOK AT EXHIBIT 33, AND | WOULD
ASK YOU TO LOOK AT PAGE 62, |T S THE PENULTI MATE
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PAGE.

QO >» O >

OKAY.

LOOK AT PARAGRAPH 150.

Rl GHT.

| T SAYS THE PANEL (AS READ):

"THE |.R C. PANEL DECLARES DCA
TRUST TO BE THE PREVAI LI NG PARTY,
AND TH' S | RP FURTHER DECLARES THAT
| CANN |'S TO BEAR, PURSUANT TO
ARTI CLE 4, SECTI ON 3, PARAGRAPH 18
OF THE BYLAWS' -- SO FORTH AND SO
ON -- "THE TOTALI TY OF THE COSTS OF
THE | RP AND THE TOTALI TY OF THE
COSTS OF THE | RP PROVI DERS AS
FOLLOWS. "
| T SAYS (AS READ):

"A.  THE FEES AND EXPENSES OF
THE PANELI STS. "

SO THOSE WERE THE THREE PANELI STS THAT WE

REFERENCED ALREADY, | NCLUDI NG JUSTI CE NEAL, WHO
PASSED; RI GHT?

A
Q

>

Rl GHT.
(AS READ) :
"AND B, THE FEES AND EXPENSES
OF THE ADM NI STRATOR. "
THE | CDR, Rl GHT?
Rl GHT.
(AS READ) :

www.aptusCR.com
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"THE EXPENSES OF THE EMERGENCY
PANELI| ST. "
VE HAD TO GET AN EMERGENCY PANEL| ST BECAUSE,

AT THE TIME, THERE WASN T ACTUALLY A PANEL I N PLACE

WHEN YOU
Rl GHT?

A

Q

FI LED YOUR APPLI CATI ON FOR EMERGENCY RELI EF;

Rl GHT.
SO WVE HAD AN EMERGENCY PANELI ST.
D IS THE FEES AND EXPENSES OF THE REPCORTER

ASSOCI ATED W TH THE HEARI NG | N MAY; RI GHT?

A

Q
SAYS (AS

A

Q
$198, 000

CORRECT.
AND E |'S THE ADM NI STRATIVE FEES -- ORI T
READ) :
"AS A RESULT OF THE ABOVE, THE
ADM NI STRATI VE FEES OF THE | CDR ARE
THE FOLLONNG THE US, $4, 600, AND
THE PANEL| STS COVPENSATI ON AND
EXPENSES, TOTALI NG $403, 467. 08
SHALL BE BORNE ENTI RELY BY | CANN:
THEREFORE, | CANN SHALL REI MBURSE
DCA TRUST THE SUM OF $198, 000" ;
Rl GHT?
CORRECT.
AND THAT THE REASON THAT THE SUM WAS
| S THAT DCA HAD PAI D HALF TO THAT PO NT AND

| CANN HAD PAI D HALF TO THAT PO NT; RI GHT?

A
Q

YES.
SO | CANN RElI MBURSED DCA FOR THE HALF THAT
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DCA PAI D; RI GHT?

A Rl GHT.

Q OKAY. AND YOU GOT THAT BY CHECK OR W RE
TRANSFER A VEEK OR TWD AFTER THE PANELI STS HAD RULED?

A SOVETHI NG LI KE THAT, YEAH.

Q OKAY. NOW WE VE ALREADY DI SCUSSED A LOT OF
THE FEATURES OF THE I RP, AND ONE THING WE DI DN' T GET
| NTO WERE THE EXCHANGE OF DOCUMENTS.

THERE WERE A LOT OF DOCUMENTS EXCHANCED;
Rl GHT?

A Rl GHT.

Q AND DCA HAD SUBM TTED REQUESTS FOR DOCUMENTS
FROM | CANN, AND | CANN ACTUALLY TOCOK THE POSI TI ON THAT
AN I RP. DOESN T PERM T DOCUMENT REQUESTS; RI GHT?

A YES. MAYBE. | DON T KNOW

Q AND THE PANEL ORDERED | CANN TO PRODUCE
DOCUMENTS, AND IT DI D; RI GHT?

A YES.

Q OKAY. AND DCA ALSO PRODUCED SOVE DOCUMENTS
TO | CANN;, RI GHT?

A MANY.

Q AND THE PARTI ES ACTUALLY SUBM TTED I N
ADVANCE OF THE HEARI NG W TNESS STATEMENTS; RI GHT?
CORRECT.

AND THOSE WERE SI GNED UNDER QOATH?
UH- HUH.

Q YOU SUBM TTED, |IF MEMORY SERVES, A VERY LONG

W TNESS STATEMENT; RI GHT?

> O >
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A YES.

Q AND, | N ADDI Tl O\, HEATHER DRYDEN SUBM TTED A
W TNESS STATEMENT?

A CORRECT.

Q AND SHE HAD BEEN A CHAI R OF THE GAC,
GOVERNMENTAL ADVI SORY COW TTEE, WHEN THE GAC | SSUED
| TS CONSENSUS ADVI CE AGAI NST DCA' S APPLI CATI ON;

Rl GHT?
A YES.
Q AND SHE WORKED FOR THE GOVERNMENT OF CANADA?
A YES. | TH NK SO

Q AND | CANN ALSO SUBM TTED A DECLARATI ON FROM
CHARI NE CHALLENDON. HE WAS A BOARD MEMBER OF | CANN
AT THE TI ME?

A YES.
Q AND HE'S STILL AN | CANN BOARD MEMBER RI GHT?
A I'MNOT --

Q  YOU DON T KNOWP  OKAY.

AND WHEN THE PANEL ORDERED THE W TNESSES TO
APPEAR, YOU APPEAR AND MR CHALLENDON APPEARED AND
MS. DRYDEN APPEARED, CORRECT?

A CORRECT.

Q  AND THEY WERE SWORN | N UNDER PENALTY OF
PERJURY JUST LI KE THE CLERK SWORE YOU | N ABOUT AN
HOUR AND 15 M NUTES AGO, Rl GHT?

A 1 THINK SO |'M NOT SURE.

Q  AND YOU RECALL THAT THE PANEL ASKED A LOT OF
QUESTI ONS?
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A YES.

Q AND | ALSO WAS PERM TTED TO ASK YOU AND MY
W TNESSES SOVE QUESTI ONS; RI GHT?

A YES.

Q  AND YOUR LAWYER ASKED QUESTI ONS OF THE
W TNESSES AS WELL, MR ALI?

A YES. THAT WAS THROUGH THE PANEL; RI GHT? |
DON' T REMEMBER.

Q NO ACTUALLY, | WAS ABLE TO ASK YOU
QUESTI ONS DI RECTLY. YOU DON T RECALL THAT?

A NO | DON T REMEMBER.

Q  OKAY.

A OKAY. SHOULD BE ON THE TRANSCRI PT OR
SOVETHI NG,

Q  OKAY. AND AS WE ALREADY PO NTED OUT,

MR. ALl AND | BOTH MADE OPENI NG STATEMENTS AND
CLOSI NG ARGUVENTS: Rl GHT?

A YES.

Q  NOW WHEN | CANN PRODUCED DOCUMENTS AND WHEN
DCA PRODUCED DOCUMENTS, WE ASKED THE PANEL FOR A
PROTECTI VE ORDER.

DO YOU KNOW WHAT THAT MEANS?

A A WHAT?

Q A PROTECTI VE ORDER.

A OKAY.

Q DO YOU REMEMBER THAT?

A HUH- UH.

Q SO DO YOU KNOW THAT SOMVE OF THE DOCUMENTS
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THAT WERE SUBM TTED TO THE PANEL AND TO THE PARTI ES
CONTAI NED CONFI DENTI AL | NFORVATI ON?

A NO.

Q DO YOU REMEMBER THAT THE GAC WAS ASKED TO
SUBM T SOVE DOCUMENTS AND THEY DI D SO?

YOU MEAN THE E- MAI LS?
YES. THE E- MAI LS?
YES. E-MAIL.

Q DO YOU REMEMBER THAT THE GAC SAID WE DON T
REALLY WANT TO G VE YOQU THESE DOCUMENTS, BUT | F
THERE' S A CONFI DENTI ALI TY ORDER I N PLACE SO THAT
PEOPLE CAN' T SEE THEM WE LL TURN THEM OVER TO THE
PANEL?

A | REALLY DON' T REMEMBER

Q OKAY. AND SO DO YOU KNOW -- Ms. COLON S
OPENI NG STATEMENT SAI D THAT | CANN REDACTED THE
PANEL" S FI NAL DECLARATI ON.

DD YOU HEAR HER SAY THAT?

A YES.

Q DO YOU KNOW WHAT WAS REDACTED?

A ALL THE DI SCOVERY PAPERS, THE DI SCOVERY
DI SCUSSI ONS, THE FI NDI NGS QUTSI DE OF THE GAC | SSUES.

Q ALL OF THE DI SCOVERY?

A VELL, I CAN T SAY. | WOULD SAY, IN My OMNN
CPINITON, I WOULD SAY A LOT OF THE WRONGDO NGS WERE
COVERED. THAT'S MYy OPI NI ON.

Q SO YOU RE SAYI NG THAT | CANN -- | JUST WANT
TO MAKE SURE | GOT' TH S RI GHT.

> O >
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A Rl GHT.

Q THAT | CANN REDACTED THE PANEL' S FI NDI NGS ON
| CANN' S CONDUCT THAT THE PANEL FOUND TO BE WWRONG?

A VWHAT -- | WOULD REPHRASE I T -- | F YOU RE
ASKING ME -- IS, THERE WAS A PCSI TI ON OF DCA THAT
CAME QUT AS A RESULT OF THE DI SCOVERY, AND THEN THE
PANELS WERE PRESENTI NG ON THE FI NAL DECLARATI ON BOTH
POSI TI ONS, MEANI NG DCA ASSERTED THI'S; | CANN ASSERTED
TH'S. SO THOSE THI NGS THAT WERE DI SCOVERED, PART OF
THE DI SCOVERY, WERE ALL REDACTED.

Q AND DO YOU KNOW VWHY | T WAS REDACTED?

A | WOULD THI NK BECAUSE | T WAS SENSI Tl VE
| NFORMATI ON YOU DIDN' T WANT THE PUBLI C TO KNOW

Q OKAY. AND DI D YOU KNOW WHETHER THAT
| NFORVATI ON HAD BEEN SUBM TTED TO THE PARTI ES UNDER A
CONFI DENTI ALI TY STATEMENT?

A | DONT. | DON T REMEMBER

Q OKAY. AND ONCE | CANN POSTED THE FI NAL
DECLARATI ON, DO YOU RECALL WHETHER | CANN, A FEW DAYS
LATER, POSTED A REVI SED DECLARATI ON UNREDACTI NG MOST
OF THE | NFORVATI ON THAT HAD BEEN ORI G NALLY REDACTED?

A YEAH. SO THAT MEANS I T CANNOTI BE SUBM TTED
AS CONFI DENTI AL.

Q | COULD NOT HEAR YOUR ANSVEER

A " M SAYI NG YOU PREVI OQUSLY SAlI D THOSE
POSI TI ONS MAY HAVE BEEN CONFI DENTI AL.  AND | F | CANN
HAS GONE AND UNREDACTED I T, THEN I'T COULD NOT HAVE
BEEN CONFI DENTI AL.
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SO | BELIEVE ORI G NALLY | T SHOULD NOT HAVE
BEEN REDACTED TO BEG N WTH. THAT'S ALL |'M SAYI NG
Q SO YOU DON' T KNOW DO YOU, WHETHER | CANN
CONTACTED PEOPLE TO SAY, HEY, TH S | NFORVATI ON WAS
PROVI DED TO US UNDER SEAL, UNDER CONFI DENTI ALI TY.
VE' D LI KE TO UNREDACT | T?
A THAT' S YOUR | NTERNAL COVMUNI CATI ON W TH YOUR

PEOPLE. | WOULD NOT KNON | WAS NOT ASKED THAT
QUESTI ON.

Q  OKAY.

A | WAS NOT A PARTI Cl PANT TO THAT.

Q CKAY. AND DI D YOU PROVI DE A COPY OF THE
UNREDACTED DECI SI ON TO ANYONE?
A | T WAS POSTED ON OUR VEBSI TE.
Q SO YOQU PCSTED THE UNREDACTED DECI SI ON ON
YOUR VEBSI TE; RI GHT?
A YEAH.
Q AND VHEN DI D YOU DO THAT? YOU DID IT PRETTY
MJUCH THE DAY OR THE DAY AFTER THE RULI NG CAME DOWN?
A YEAH.  SURE.
Q AND DO YOU KNOW WHETHER DA NG SO VI OLATED
THE PROTECTI VE ORDER THAT THE PANEL HAD | SSUED?
MR, BROWN:  OBJECTI ON.
THE WTNESS: NO
MR, BROAN: RELEVANCE. | RRELEVANT TO
JUDI Cl AL ESTOPPEL.
THE COURT: OVERRULED. YOU CAN ANSWER.
THE WTNESS: THE PO NT IS | REMEMBER YQU
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EVEN E- MAI LING ME, RI GHT, SAYI NG YOU DI D.
THE COURT: |'M SORRY. |'M GO NG TO ASK
MR. LEVEE TO ASK HI S QUESTI ON AGAI N JUST TO BE SURE
WHAT THE QUESTI ON I S.
THE W TNESS:  OKAY.

Q BY MR LEVEE. DO YOU KNOW WHETHER YOUR
DECI SI ON TO POST THE UNREDACTED COPY OF THE PANEL' S
FI NAL DECLARATI ON VI OLATED THE PROTECTI VE ORDER THAT
THE PANEL HAD | SSUED?

A NO

Q NO YOU DON T KNOW OR?

A NO DON T KNOWIF THE PANEL HAS | SSUED A
PROTECTI VE ORDER OVER THE FI NAL DECLARATI ON.

Q  OKAY. MR ALl HAD RESI GNED FROM
REPRESENTI NG YOU THE DAY THE PANEL | SSUED | TS ORDER;
Rl GHT?

A COULD BE. | DON T REMEMBER EXACTLY WHEN HE
HAD PROPOSED TO MOVE TO ANOTHER FI RM

THE COURT: MR LEVEE, IT'S ABOUT 3: --
LI TTLE AFTER 3:20 P.M  WOULD TH S BE A GOOD TI ME TO
TAKE OUR AFTERNOON BREAK?

MR. LEVEE: ACTUALLY, IT'S A PERFECT TI ME.

THE COURT: OKAY. WE LL TAKE OUR AFTERNOON
BREAK FOR 15 M NUTES AT THI' S TI ME.

(A RECESS WAS TAKEN.)

THE COURT: WE' RE BACK ON THE RECORD I N
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DOTCONNECTAFRI CA TRUST VERSUS | NTERNET CORPORATI ON
FOR ASSI GNED NAVES AND NUMBERS.  AND THE COURT NOTES
THAT PLAINTI FF*'S COUNSEL AND DEFENDANT | CANN S
COUNSEL ARE AT THEI R PLACES AT COUNSEL TABLE, AND
MR LEVEE IS AT THE LECTERN. AND THE W TNESS,
M5. BEKELE, 1S AT THE WTNESS STAND. AND IT IS NOWA
LI TTLE AFTER -- I T'S ALMOST 3:40 P.M

WE' RE RESUM NG MR LEVEE' S DI RECT
EXAM NATI ON OF THE W TNESS.

ARE YOQU READY TO PROCEED?

MR LEVEE: | AM YOUR HONOR

THE COURT: YOU MAY CONTI NUE.

MR LEVEE: THANK YOU. YOUR HONOR, NMNAY I
APPROACH THE W TNESS? | HAVE AN ADDI TI ONAL EXH BI T.

THE COURT: YOU MAY.

Q BY MR LEVEE: M. BEKELE, 1'M GO NG TO HAND

TO YOU JONT TRIAL EXHIBIT 21, WHICH | DI D NOT PUT | N
YOUR BI NDER, BUT WE' LL LEAVE I T HERE FOR THE TI ME
BEI NG,

DO YQU -- FIRST OF ALL, DO YOU RECOGNI ZE THE
CAPTI ON THAT' S THE | RP CAPTI ON?
A YES.

Q AND | F YOU D LOOK AT THE TH RD PAGE, YOU SEE
THE SI GNATURE OF MR BARIN, THE PRESI DENT OF THE
PANEL ON BEHALF OF THE PANEL?

A CORRECT.

Q LOOK BACK ON THE FI RST PAGE. YOU REMEMBER
THAT THE PANEL | SSUED A NUMBER OF PROCEDURAL CORDERS?
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A YES.
Q OKAY. TH S | S PROCEDURAL ORDER NUMBER 4.
MR LEVEE: AND, YOUR HONOR, IT IS A JONT
EXH BIT. LET ME MOVE IT I NTO EVI DENCE BEFORE | GO
THROUGH | T.
THE COURT: ANY OBJECTI ON?
MR, BROAN:  NO, YOUR HONOR.
THE COURT: EXH BIT 21 IS RECEI VED | NTO
EVI DENCE.

(JONT EXH BIT NO. 21 WAS RECEI VED | N EVI DENCE. )

Q BY MR LEVEE: LET ME ASK YOU TO LOCK AT
PROCEDURAL ORDER NUMBER 4 AND, | N PARTI CULAR,
PARAGRAPH 2 AT THE BOTTOM OF THE FI RST PAGE. ARE YQU
WTH ME?

A YES.

Q | T SAYS THE PARTI ES HAVE, AFTER NEGOTI ATI ON
AMONG THEMSELVES, AGREED TO THE FOLLOW NG
CONFI DENTI ALI TY STI PULATI ON, VWH CH THE PANEL
REPRCODUCES FOR COVPLETENESS.

SO TURN THE PAGE. |'M GO NG TO READ WHERE
| T SAYS "PARAGRAPH 1." (AS READ):
" DOCUMENTS EXCHANGED BY THE
PARTI ES MAY NOT BE USED FOR WY
PURPOSE OTHER THAN PARTI CI PATI NG I N
THE I RP. DOCUMENTS EXCHANGED BY
THE PARTI ES MAY NOT BE PUBLI CLY
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POSTED OR DI SCLOSED | N ANY MANNER. "
DO YOQU SEE THAT?
A YES.
Q (AS READ):
"REFERENCE TO SUCH DOCUMENTS
OR | NFORMATI ON FROM SUCH DOCUMENTS
| N THE PARTIES' WRI TTEN SUBM SSI ONS
MUST BE REDACTED PRI OR TO PUBLI C
POSTI NG "
DO YOQU SEE THAT?
A YES.
Q SO THIS IS WHAT | WAS REFERRI NG TO BEFORE.

DI D YOU UNDERSTAND THAT THE PARTI ES HAD AN

OBLI GATION TO FOLLOW THE ORDER THAT THE PANEL | SSUED,
PROCEDURAL ORDER NUMBER 47

A
Q

YEAH. | WOULD THI NK SO,
AND YOU UNDERSTAND THAT REFERENCE TO

DOCUMENTS OR | NFORVATI ON FROM DOCUMENTS THAT WERE
EXCHANGED COULD NOT' BE POSTED W THOUT REDACTI ON?

A
Q

THAT' S WHAT | T SAYS; RI GHT?

Rl GHT.

AND THEN | T GOES ON (AS READ):
"THE ABOVE AGREEMENT, HOWEVER,

DOES NOT I N ANY WAY H NDER THE

PANEL' S ABILITY INTH S IRP TO

REFER TO OR Cl TE ANY DOCUMENT AND

| NFORMATI ON | T FI NDS RELEVANT

AND/ OR NECESSARY FOR I TS
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DETERM NATI ON AND DECLARATI ON. THE
PARTI ES THEMSELVES W LL ENSURE THAT
ANY CONFI DENTI AL | NFORMVATI ON OR
DOCUMENT REFERRED TO OR CI TED BY
THE PANEL I N | TS DETERM NATI ONS AND
DECLARATI ONS ARE APPROPRI ATELY
REDACTED WHERE NECESSARY. "

DO YOU SEE THAT?

A YEAH.

Q AND, SO, | CANN, WHEN I T POSTED THE | RP
DECLARATI ON, REDACTED THE | NFORVATI ON THAT HAD BEEN
EXCHANGED PURSUANT TO PROCEDURAL ORDER 4; RI GHT?

A | DON' T KNOWWHAT YOQU DID. | F YOU WANT ME
TO --

Q BUT YOU DI D NOT DO SO -- YOU DI D NOT REDACT
ANY | NFORVATI ON WHEN YOU PUT THE | RP PANEL' S
DECLARATI ON ON YOUR VEBS| TE?

A | WAS NOT TOLD TO REDACT ANYTHI NG AND THE
EXCHANGE OF DOCUMENTS MAY MEAN ENTI RELY DI FFERENT
FROM THE PANEL DECLARATI ON, WHI CH, I N My GPI NI ON,
SHOULD BE TRANSPARENT, AND OUR LAWYERS DI D NOT
| NSTRUCT US -- |'M JUST RESPONDI NG

THE COURT: OKAY. THANK YOQU. | TH NK
YOU VE ANSWERED THE QUESTI ON. SO THE QUESTI ON
ACTUALLY CALLED FOR A YES- OR- NO ANSVEER.
THE WTNESS: OH, OKAY.
THE COURT: SO, MR LEVEE, YOU MAY CONTI NUE.
MR LEVEE: THANK YOU, YOUR HONOR. |I'M
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GO NG TO MOVE TO A DI FFERENT TOPIC. | TH NK WE' VE
COVERED THAT.

Q BY VR LEVEE: |'M GO NG TO ASK, Ms. BEKELE,

FOR US TO JUST CGET SOME EXHI BI TS | NTO EVI DENCE SO YQU
CAN ANSVER A FEW MORE QUESTI ONS.
WOULD YOU LOOK AT JO NT TRI AL EXH Bl T NUMBER
237
A ALL RIGHT. |'M THERE.
Q OKAY. THIS IS DCA'S MEMORI AL ON THE MERI TS.
ANOTHER WAY OF SAYI NG THI S WAS YOUR MAI' N BRI EF;
Rl GHT?
A CORRECT.
Q AND TH' S WAS SUBM TTED BY WEI L, GOTSHAL ON
NOVEMBER 3, 2014; RI GHT?
A YES.
MR LEVEE: OKAY. YOUR HONOR, COULD | MOVE
THI'S EXH BIT 23 | NTO EVI DENCE?
THE COURT: ANY OBJECTI ON?
MR, BROMN:  YOUR HONOR, THERE'S NO
OBJECTI ON.
THE COURT: THANK YOU. EXH BIT 23 IS
RECEI VED | NTO EVI DENCE.

(JONT EXH BIT NO. 23 WAS RECEI VED | N EVI DENCE. )

Q BY MR LEVEE: NOWLET' S LOOK AT EXH BI T 24.

THS | S THE W TNESS STATEMENT THAT YQU
PREPARED | N CONJUNCTI ON W TH THE | RP; CORRECT?
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A YES.

Q AND | F YOU LOCK ON PAGE 57, CAN YOQU SEE THAT
YOU SIGNED I T, AND YOU WERE AFFI RM NG THAT THE
FOREGO NG WAS TRUE AND CORRECT TO THE BEST OF YOUR
KNOWALEDGE?

A CORRECT.

Q AND THI S WAS A STATEMENT THAT WAS PROVI DED
TO THE PANEL, THE | RP PANEL; RI GHT?

A YES.

MR LEVEE: YOUR HONOR, | MOVE THE ADM SSI ON
OF EXH BIT 24.

THE COURT: ANY OBJECTI ON?

MR, BROAN:  NO, YOUR HONOR.

THE COURT: THANK YOU. EXH BIT 24 1S
RECEI VED | NTO EVI DENCE.

(JONT EXHI BIT NO. 24 WAS RECEI VED | N EVI DENCE. )

Q BY MR LEVEE: AND THEN ONE MORE. TH S WLL
BE THE EASI EST ONE WE DO ALL DAY. EXHBIT 37. TH'S
IS A COPY OF PLAINTIFF S FI RST AMENDED COVPLAI NT
ACTUALLY FI LED I N FEDERAL COURT DURI NG THE TI ME
PERI OD THAT WE WERE | N FEDERAL COURT; RI GHT?
A YES. | T LOCKS LIKE, YES.
MR LEVEE: YOUR HONOR, |'D MOVE THE
ADM SSI ON OF JO NT TRIAL EXH BI T 37.
THE COURT: ANY OBJECTI ON?
MR. BROAN:  NO YOUR HONOR
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THE COURT: EXH BIT 37 |I'S RECEI VED | NTO
EVI DENCE.

(JONT EXH BIT NO. 37 WAS RECEI VED | N EVI DENCE. )

Q BY MR LEVEE: OKAY. SO I'M GO NG TO USE
THESE DOCUMENTS TO ASK YOU A FEW QUESTI ONS, AND |
WANT TO TALK ABOUT THE LAWBUI T, AND | WANT TO TALK
ABOUT THE CLAI M5 THAT YOU ASSERT IN THE | RP. THAT' S
THE PREDI CATE.
FI RST, LET ME ASK YOU SOVETHI NG THAT' S AN
ENTI TY CALLED THE AUC. WHAT' S THE AUC?
A AFRI CAN UNI ON COWM SSI ON.
Q  OKAY. AUC
AND THE AFRI CAN UNION COW SSION, IT'S A --
LET' S NOT BE CONTROVERSI AL ABOUT IT -- IT'S AN
ORGANI ZATI ON THAT EXI STS W TH RESPECT TO THE
CONTI NENT OF AFRI CA: Rl GHT?
A YES.
Q  OKAY.
AND | T SUPPORTED THE APPLI CATI ON OF ZACR,
YOUR COVPETI TOR: Rl GHT?
A YES.
Q  OKAY. AND, IN YOUR VIEW THE DECI SI ON BY
THE AUC TO SUPPORT ZACR, THAT WAS | NAPPROPRI ATE?
A CORRECT.
Q  OKAY. AND YOU MADE A NUVBER OF ALLEGATI ONS
IN THE | RP AND ALSO | N THE FI RST AVENDED COMPLAI NT
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REGARDI NG THE CONDUCT OF THE AUC;, RI GHT?

A R GHT.

Q  OKAY. AND YOU ALLEGE I N THE FI RST AMENDED
COVPLAI NT THAT THE AUC TRI ED TO RESERVE . AFRI CA FOR
| TSELF. SO LET' S LOOK AT THAT. |'M LOOKI NG AT JO NT
EXHI BI T 37 AND, | N PARTI CULAR, PARAGRAPH 26.

A PAGE 267

Q NO PARAGRAPH 26. MY APOLOG ES. PAGE 6.
LET ME KNOW WHEN YOU RE THERE.

A 1'M THERE.

Q  OKAY. PARAGRAPH 26 SAYS THAT THE AUC | TSELF
ATTEMPTED | N 2011, | N DAKAR SENEGAL, TO OBTAI N THE
Rl GHTS TO . AFRI CA REQUESTI NG FROM | CANN TO | NCLUDE
. AFRI CA FROM THE LI ST OF TOP- LEVEL RESERVED NAMNES.
LET' S STOP THERE.

RESERVED NAMES, THAT W LL BE A NAVE THAT
| CANN ACTUALLY RESERVES AND DOESN T ALLOW PEOPLE TO
APPLY FOR. Rl GHT?

A CORRECT.

Q  AND THE ALLEGATI ON YOU RE MAKI NG HERE | N THE
COVPLAI NT | S THAT THE AUC TRI ED TO RESERVE THE NANME
. AFRI CA FOR | TSELF; RI GHT?

A CORRECT.

Q  AND THE -- THEN I N PARAGRAPH 27, YOU SAY
(AS READ) :

"WHEN | CANN DENI ED THE AUC S
REQUEST TO RESERVE . AFRI CA, THE AUC
AND ZACR CONSPI RED TO | MPROPERLY
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OBTAIN THE RI GHTS TO . AFRI CA
THROUGH A THI RD- PARTY COVPANY,
ZACR, FOR THEIR OMN BENEFI T, IN
VI OLATI ON OF THE NEW GILD PROGRAM
GUlI DELI NES. "
SO THAT'S AN ALLEGATION IN THE FI RST AMENDED
COWVPLAI NT; RI GHT?
A CORRECT.
Q OKAY. AND THAT' S ALSO A MATTER THAT WE
DI SCUSSED EXTENSI VELY AT THE | RP; RI GHT?
A YES.
Q OKAY. AND THERE WAS TESTI MONY BY YOU I N THE
| RP ABOUT THE AUC S EFFORT TO RESERVE . AFRI CA FOR
| TSELF; RI GHT?

A SAY THAT AGAIN. |' M SORRY.

Q THERE WAS TESTI MONY BY YOU IN THE I RP --

A UH- HUH.

Q -- THAT I'T WAS | NAPPROPRI ATE FOR THE AUC TO

TRY TO RESERVE THE NAME . AFRI CA?

A VWHEN YOU SAY | RP, ARE YOU TALKI NG ABOUT THE
LAST DAY OF THE HEARI NG?

Q THE HEARI NG?

A | DON' T REMEMBER, BUT | T WAS PART OF IT.

Q BUT YOU DO REMEMBER THAT THE | SSUE OF THE
AUC S REQUEST TO RESERVE . AFRI CA WAS AN | SSUE I N THE
| RP?

A YES.

Q OKAY. AND YOQU MADE THE EXACT ALLEGATI ON I N
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THE | RP THAT THE AUC SHOULD NOT HAVE TRI ED TO REQUEST
. AFRI CA AND THAT | CANN SHOULD NOT HAVE -- YOU FELT

| CANN WAS FACI LI TATI NG THE AUC AND ZACR CONSPI RI NG TO
GET THE NAME; Rl GHT?

A YOU CAN SAY THAT.

Q  OKAY. SO STAYING W TH THE COVPLAI NT, LET'S
TAKE A LOOK AT PARAGRAPH 74. IT'S ON PAGE 17. SO
JONT TRIAL EXH BI T 37, PAGE 17.

ARE YOU THERE?

A YES.

Q  OKAY.

NOW YOU SEE WHERE | T SAYS, "SECOND CAUSE OF
ACTI ON, | NTENTI ONAL M SREPRESENTATI ON' ?

A UH HUH.

Q  YES?

A YES. YES.

Q  YOU UNDERSTAND THAT THIS IS ONE OF THE
CAUSES OF ACTI ON THAT IS STILL ALIVE AFTER
JUDGE HALM S SUMMARY JUDGVENT RULING Rl GHT?

A IF 1 DON T HAVE TO READ THROUGH I T.

Q  YOU RE WELCOMVE TO READ THROUGH I T |F YOU D
LI KE.

YOU UNDERSTAND JUDGE HALM DI SM SSED SOVE OF
YOUR CAUSES OF ACTION I N YOUR FI RST AMENDED
COVPLAI NT?

A YEAH.

Q  AND HE LEFT IN THE CAUSES OF ACTI ON OF
FRAUD?
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A YES.
Q DO YOU UNDERSTAND | NTENTI ONAL
M SREPRESENTATI ON |'S STILL ONE OF THE CAUSES OF
ACTI ON STILL | N THE COVPLAI NT?
A COULD BE, YES.
Q LET'S LOXX AT 74A. |IT S ACTUALLY 74.
(AS READ) :
"] CANN MADE THE FOLLOW NG
| NTENTI ONAL M SREPRESENTATI ONS ON
| TS VEBSI TE AND | N THE GUI DEBOOK TO
PLAI NTI FF OR PLAI NTI FF' S AGENTS OR
REPRESENTATI VE AND ON WHI CH
PLAI NTI FF RELI ED TO | TS DETRI MENT. "
AND THEN YOU LI ST IN A THAT (AS READ):
"| CANN REPRESENTED THAT
PLAI NTI FF' S APPLI CATI ON FOR . AFRI CA
WOULD BE REVI EVED | N ACCORDANCE
W TH | CANN' S ARTI CLES OF
| NCORPORATI ON | N THE GUI DEBOOK, AND
| CANN W LL BE FAIR AND
TRANSPARENT. "
THAT' S SUBPARAGRAPH A; RI GHT?
YES.
Q  AND THEN IN B, THAT (AS READ):
"| CANN REPRESENTED THAT | T HAD
| N PLACE AN ACCOUNTABI LI TY
MECHANI SM | NCLUDI NG AN | NDEPENDENT
REVI EW PANEL TO ENSURE THE

>
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>

>

A
Q

PLAI NTI FF WOULD BE PROVI DED PROPER
DUE PROCESS"; RI GHT?
Rl GHT.
AND, C, THAT (AS READ):
"| CANN REPRESENTED THAT I T
WOULD PARTI Cl PATE | N GOOD FAI TH
W TH ANY APPLI CANT WHO DESI RED TO
| NI TI ATE AN | RP PROCESS | N ORDER TO
ENSURE APPLI CANTS RECEI VED PROPER
DUE PROCESS"; RI GHT?
YES.
AND THEN D (AS READ):
"| CANN REPRESENTED THAT ALL
APPLI CANTS FOR THE . AFRI CA GTLD
WOULD BE SUBJECT TO THE SAME
AGREEMENT, RULES AND PROCEDURES':
Rl GHT?
YES.
SO THESE ARE THE ALLEGATI ONS THAT DCA MAKES

I N SUPPORT OF | TS | NTENTI ONAL M SREPRESENTATI ON CAUSE
OF ACTION;, RI GHT?

A
Q

LOOKS LI KE.
AND ALL OF THOSE | SSUES ARE MATTERS THAT WE

DI SCUSSED AT SOVE LENGTH DURI NG THE | RP; RI GHT?

MR, BROAN: OBJECTI ON.  COVPOUND.
THE WTNESS: | DON T KNOW

THE COURT: OVERRULED.

BY MR LEVEE: YOU DON' T REMEMBER?
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A NO.

Q SO I'"M GO NG TO READ TO YOU YOUR TRI AL
TRANSCRI PT.  YOUR HONOR, |F YOU WANT, WE CAN TURN TO
IT. "M G NG TO TURN TO YOUR TRI AL TRANSCRI PT.

THE COURT: WHERE?

MR LEVEE: |IT S IN THAT SAME FI RST BOCK,
YOUR HONCOR, NOT A DI FFERENT BOOK. WELL, IT'S THE
ONE. IT"S EXHBIT -- HOLD ON. THE TRI AL TRANSCRI PT
IS NOT AN EXHBIT. ITIS --

M5. COLON: ARE WVE LOCDGA NG I'T NOVOR - -

MR LEVEE: | WASN T | NTENDI NG TO LODCGE | T.
ACTUALLY, | JUST WANTED TO READ FROM I T.

THE COURT: WHEN YOU REFER TO "TRI AL
TRANSCRI PT, " YOU RE REFERRI NG TO THE TRIAL I N THE
PHASE | OF THE Bl FURCATED TRI AL THAT WAS HELD BEFCRE

JUDCGE HALM - -
MR LEVEE: | AM
THE COURT: -- IN 20187?
MR LEVEE: | AM

THE COURT: OKAY. SO I T S AT THE BEG NNI NG
OF YOUR BI NDER
MR LEVEE: MAY | APPROACH, YOUR HONOR?
THE COURT: YOU MAY. | JUST WANT YQU TO
| DENTI FY SPECI FI CALLY WHAT DAY AND WHAT THE
TRANSCRI PT | S.
MR LEVEE: | WLL DO THAT, YOUR HONOR.
OKAY. SO YOUR HONOR, |'M LOOGKI NG AT THE
FEBRUARY 28, 2018, TRI AL TRANSCRI PT. | WASN T
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| NTENDI NG TO LODGE | T, BUT |I'M HAPPY FOR EVERYBODY TO
LOOK AT IT.

THE COURT: YOU VE JUST LODGED THAT
TRANSCRI PT W TH THE COURT?

MR LEVEE: YES.

THE COURT: OKAY. THANK YOU.

M5. COLON OR MR. BROWN, DO YOU HAVE A COPY
OF THAT?

M5. COLON: WE' RE GETTING I T RI GHT NOW

MR BROMWN: WE'RE PULLINGIT. IT SIN A BOX
BACK THERE SO G VE US A FEW SECONDS.

THE COURT: OKAY. LET ME KNOWVWHEN YOU RE
READY TO PROCEED.

MR. BROMN:  FI RST DAY?

MR LEVEE: FI RST DAY.

MR BROMN: | GOT IT.

MR LEVEE: OKAY.

THE COURT: SO IS THERE AN EXCERPT OF THE
REPORTER S TRANSCRI PT OF PROCEEDI NGS FOR FEBRUARY 28,
2018, IN TH S CASE THAT YOU W SH TO READ | NTO THE
RECORD OR QUESTI ON THE W TNESS ABOUT?

MR LEVEE: |'LL READ IT IN THE RECORD, YOUR
HONOR.

THE COURT: OKAY. WHAT ARE THE PAGES?

MR LEVEE: |'M ON PAGE 139 AND A PAGE OR
TWO AFTER THAT.

THE COURT: SO PAGE 139 STARTI NG AT VWHAT
PAGE -- WHAT LI NE?
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MR LEVEE: LINE 18.

THE COURT: THROUGH WHAT PAGE AND LI NE
NUVBER?

MR LEVEE: 141, LINE 24.

THE COURT: OKAY. |'LL G VE PLAINTIFF S
COUNSEL AN OPPORTUNI TY TO REVI EW THAT AND - -

MR. BROMN: OKAY. SO LINE 18 TO --

M5. COLON: 141, LINE 24.

MR, BROAN: OKAY. GO AHEAD.

MR LEVEE: OKAY.

Q BY MR LEVEE: M. BEKELE, DO YOU WANT TO
FOLLOW ALONG W TH US HERE? DO YOU SEE WHERE WE ARE?
"M ON PACE 139. ARE YOU THERE?

A YES.

Q SO ON LI NE 18, | READ PARAGRAPH 74 OF THE
COVPLAI NT.

YOU SEE WHERE | START OQUT DA NG THAT?

A OKAY. | T SAYS "W TH THE ONE"?

Q | T STARTS QUT BY SAYI NG "1 CANN MADE THE
FOLLOW NG | NTENTI ONAL M SREPRESENTATI ONS. *

DO YOU SEE THAT?

A YES.

Q AND NOW ' M ON PAGE 140, AND | ASKED YQU | F
| READ I T CORRECTLY, AND YQOU SAlI D CORRECT.

AND SO -- AND THEN THE QUESTI ON ON LI NE 17
ON PACE 140 --

THE COURT: SO LET'S JUST BE CLEAR WHAT PAGE
AND LI NE NUMBER YOU RE GO NG TO READ FROM NOW
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MR LEVEE: MY APOLOA ES. |'M READI NG FROM
PAGE 140, LINE 17.

THE W TNESS: THE NEXT PAGE?

MR LEVEE: YES.

THE COURT: THROUGH PACE 141, LINE 247

MR LEVEE: VYES. | GUESS |'LL READ THE
VWHOLE THI NG YOUR HONOR.

THE COURT: OKAY. THANK YOU.

ANY OBJECTI ON?

MR, BROAN:  NO, EXCEPT TO THE EXTENT THAT
TS A LITTLE BIT CONFUSI NG I N TERMS OF WHEN | T SAYS,
"AND SO THE THRUST OF THI S PARAGRAPH IS"; | DON T
THINK I N THE TRI AL TRANSCRI PT, HE READ ALL OF 74. IT
LOOKS LI KE JUST 74A. | JUST WANT TO BE CLEAR THAT
THE REFERENCE -- THE PARAGRAPH |'S ONLY A PARTI AL
REFERENCE TO PARAGRAPH 74.

THE COURT: OKAY. MR LEVEE, WHY DON' T YQU
READ THE ENTI RE EXCERPT STARTI NG AT PAGE 139,

LI NE 18, THROUGH 141, LINE 24, THEN?

MR LEVEE: HAPPY TO DO I T THEN.

MR, BROAN:  YOUR HONOR, |F W CAN GO BACK TO
PARAGRAPH 12, | TH NK THAT WOULD CLARI FY HE' S READI NG
JUST 74A.

THE COURT: LINE 127

MR, BROAN:  LINE 12.

THE COURT: YOU RE REQUESTI NG THAT THE
EXCERPT BE READ STARTI NG AT PAGE 139, LINE 12 --

MR, BROMN:  YES, YOUR HONOR.
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THE COURT: -- THROUGH 141, LINE 247
ANY OBJECTI ON TO THAT, MR BROWW?
MR BROMN: NO | TH NK WTH THAT

CLARI FI CATI ON, THAT' S FI NE.

THE COURT: MR. LEVEE, ANY OBJECTI ON?

MR LEVEE: THAT' S FINE BY ME, YOUR HONOR

THE COURT: OKAY. SO, MR LEVEE, YOU RE
GO NG TO READ FROM THE TRI AL TRANSCRI PT IN TH S CASE,
PREVI OUS TRIAL ON PHASE | OF THE BI FURCATED TRI AL,
THE REPORTER S TRANSCRI PT OF PROCEEDI NGS OF
FEBRUARY 28, 2018, STARTI NG AT PAGE 139, LINE 18,
THROUGH PAGE 141, LINE 24.

MR. BROAN. ACTUALLY, I'M SORRY. THE
INITIAL CI TE WAS LINE 12. THAT' S WHY | ASKED FOR
THOSE ADDI TI ONAL LI NES,

THE COURT: |'M SORRY. STARTI NG PAGE 139,
LINE 12, THROUGH 141, LINE 24. OKAY. YOU MAY
PROCEED, MR LEVEE.

MR LEVEE: THANK YOU, YOUR HONCR.
(AS READ) :

QUESTI ON:  "LAST COUPLE OF

PARAGRAPHS AND WE ARE DONE. LET'S

TAKE A LOOK AT PARAGRAPH 74 OF THE

COVPLAI NT. | N PARTI CULAR, 74A.

TH'S 1S IN YOUR SECOND CAUSE OF

ACTI ON FOR | NTENTI ONAL

M SREPRESENTATI ON.  WE ARE STILL ON

EXH BI T 49, PAGE 17.
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ARE YOU THERE?"

ANSVER: " YES. "

QUESTI ON: "OKAY. PAGE 74, IT
STARTS QUT BY SAYI NG

"I CANN MADE THE FOLLOW NG

| NTENTI ONAL M SREPRESENTATI ONS ON

| TS WEBSI TE OR I N THE GUI DEBOCKS:
"A" -- WHICH IS IN PARENS -- "'"|S
| CANN REPRESENTED TO PLAI NTI FF THAT
PLAI NTI FF'' S APPLI CATI ON FOR . AFRI CA
WOULD BE REVI EVED | N ACCORDANCE
WTH I CANN' S ARTI CLES OF

| NCORPORATI ON AND THE NEW GTLD
APPLI CANT GUI DEBOOK, ALL OF WH CH
PROM SED A FAI R AND TRANSPARENT BI D
PROCESS, FAI R COMPETI TI ON, AND
NON- | NTERFERENCE W TH AN

APPLI CANT' S APPLI CATI ON BY A
COVPETI TOR OR A THI RD PARTY. "'

Rl GHT?"

ANSVER: " VYES. "

QUESTI ON: "I READ THAT CORRECTLY,
Rl GHT?"

ANSVER: " CORRECT. "

QUESTI ON:  "AND SO THE THRUST OF
TH' S PARAGRAPH IS THAT DCA" -- |I'M
SORRY -- "THAT | CANN DEFRAUDED DCA
BECAUSE | CANN DI D NOT' ACT I N
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ACCORDANCE W TH I TS ARTI CLES OF

| NCORPORATI ON AND W TH THE

GUI DEBOOK; RI GHT?"

ANSVER: " CORRECT. "

QUESTI ON: "THAT' S EXACTLY THE

| SSUE THAT YOU RAISED I N THE | RP;
RI GAT? THAT | CANN DI D NOT' FOLLOW
THE ARTI CLES OF THE GUI DEBOOK AND
ALSO THE BYLAWS?"

ANSVER: " YEAH. "

QUESTI ON:  "YES, INDEED. I[N
PARAGRAPH 75A, SO YOU NEED TO TURN
THE PAGE, YQU SAY, 'I CANN HAD NO

| NTENTI ON OF FOLLOW NG | TS BYLAWS,
ARTI CLES OF | NCORPORATI ON OR THE
RULES QUTLINED I N THE GILD

APPLI CANT GUI DEBOCK. '

DO YOU SEE THAT?"

ANSVER: " VYES. "

QUESTION:  "AND SO -- AND THEN I N
PARAGRAPH B, THAT 'I1 CANN HAD NO

| NTENTI ON OF EVER PARTI CI PATI NG I N
THE | RP PROCESS | N GOOD FAI TH AND
AT ALL TIMES BELIEVED | T WoULD DO
VWHATEVER | T WANTED ; RI GHT?"
ANSVER: " CORRECT. "

QUESTI ON:  "AND THESE ARE ALL

| SSUES YOU RAI SED DURI NG THE | RP;
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Rl GHT?"

ANSVEER: " YEAH. "

MR LEVEE: THAT'S ALL | WANTED TO READ,
YOUR HONOR.

THE WTNESS: ARE WE DONE W TH TH S PAGE?

MR LEVEE: OKAY. LET ME JUST FIND W
PLACE.

Q BY MR LEVEE: WE WERE DI SCUSSI NG EXHI BI T

37, WVHICH | S THE COVPLAI NT. LET'S TAKE A LOCK AT
PARAGRAPH 84 OF THE COVPLAI NT.

THE COURT: THIS IS EXH BIT 37.

MR LEVEE: YES, IT IS  THANK YOU, YOUR

Q BY MR LEVEE: LET ME KNOW VWHEN YOU RE

A PAGE?
Q 21

A ALL RIGHT.

Q  OKAY. ON PAGE 21 IS THE FOURTH CAUSE OF

DO YOU SEE THAT?

A YES.

Q AND THAT' S THE CAUSE OF ACTI ON FOR FRAUD AND
CONSPI RACY TO COWM T FRAUD; RI GHT?

A CORRECT.

Q AND YOU UNDERSTAND THAT THAT' S A CAUSE OF
ACTI ON THAT SURVI VED JUDGE HALM S SUMVARY JUDGVENT
RULING SO IT S STILL IN THE CASE TCODAY; RI GHT?
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A OKAY.
Q CKAY, OR YOU DON T KNOAP
A VWELL, | GQUESS IT IS
Q CKAY.
A | T"S BEEN ONE YEAR, MR LEVEE, SO --
Q OKAY. AND LET'S READ PARAGRAPH 84 (AS
READ :
"1 CANN CONSPI RED W TH THE AUC
AND | TS PROXY COWPANY ZACR TO
DEFRAUD PLAI NTI FF AND
DEFENDANTS" -- LET ME START OVER AND READ I T
RI GHT.
(AS READ) :
"1 CANN CONSPI RED W TH THE AUC
AND | TS PROXY COWPETI TOR, ZACR, TO
DEFRAUD PLAI NTI FF, AND DEFENDANTS
DD IN FACT COM T FRAUD BY
ASSI STI NG EACH OTHER | N | MPROPERLY
DENY! NG PLAI NTI FF' S ALLEGATI ON. "
DD | READ THAT CORRECTLY?
A YES.
Q AND AGAI N YOU MADE THE SAME ALLEGATIONS I N
THE | RP; RI GHT?
A WAS SUBM TTED AS PART OF MY BRI EF, YES.
Q YES. NOWLET' S TAKE A LOOK AT PARAGRAPH 85.
| T READS (AS READ) :

" PLAI NTI FF HAD COVPLAI NED TO
| CANN THAT | TS COWPETI TOR ZACR HAD
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SUBM TTED A FRAUDULENT APPL| CATI ON
BUT THE -- | CANN DI D NOT TAKE ANY
ACTI ON AGAI NST ZACR.  PLAI NTI FF
BELI EVES THAT BY NOT TAKI NG ANY
ACTI ON TO I NVESTI GATE, THE OBVI OQUS
DEFI Cl ENCI ES | N ZACR S APPLI CATI ON
AS DESCRI BED HEREI N, DEFENDANTS,
VWERE COMPLICIT IN TH S ACT OF
ACCEPTI NG AND APPROVI NG A
FRAUDULENT APPLI CATI ON. "

DD | READ THAT CORRECTLY?

A CORRECT.
Q  AND YOU MADE THE SAME ALLEGATI ONS I N THE
| RP; RI GHT?
A YEAH.
Q  PARDON?
A YES.
Q  OKAY. NOWLET S LOK AT PAGE 87 -- |I'M
SORRY. PARAGRAPHS 87, 88 AND 89. |'M NOT GO NG TO
READ THEM |'M GO NG TO SUMARI ZE. | T SAYS THAT THE

PLAI NTI FF BELI EVES THAT | CANN ALLOWED AUC AND ZACR TO
VI OLATE THE RULES AND PROCEDURES FOR ACQUI RI NG THE
RI GHTS TO A NEW GTLD.

AND PARAGRAPH 88 SAYS | CANN | MPROPERLY
ALLONED ZACR S APPLI CATI ON BECAUSE THERE' S NO
PROVI SION I N THE GUI DEBOOK THAT ALLOAS A THI RD PARTY
ORGANI ZATI ON LI KE THE AUC TO HAVE ALL RI GHATS TO A TLD
AND OTHER RI GHTS OVER REGQ STERED DATABASES. LET ME
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STOP THERE.
YOU UNDERSTOOD THAT THERE WAS AN AGREEMENT
BETWEEN THE AUC AND ZACR, AND THAT AGREEMENT HAD SOVE
| SSUES REGARDI NG | NTELLECTUAL PROPERTY Rl GHTS?
A CORRECT.
Q  AND YOU ALLEGE I N THE PARAGRAPH | JUST READ,
88, THAT THOSE PROPERTY Rl GHTS ARE FRAUDULENT; RI GHT?
A YES.
Q  OKAY. AND THEN | N PARAGRAPH 89, | T SAYS
(AS READ) :
"PLAI NTI FF 1S | NFORVED AND
BELI EVES THAT | CANN ALLOAED THE AUC
TO UNI LATERALLY APPOI NT | TS PROXY
APPLI CANT AS THE CHOSEN REG STRY
OPERATOR FOR . AFRICA I N
CONTRAVENTI ON OF THE NEW GTLD
GUI DELI NES AND | CANN' S AGREEMENT
W TH PLAI NTI FF. "
AND, AGAIN, YOU MADE THE SAME ALLEGATI ONS I N
THE | RP; RI GHT?
A YES.
Q LET'S TAKE A LOOK THEN AT PARAGRAPH 43,
WH CH |'S ON PAGE 9.
A PAGE 9, EXH BIT 37?
Q YES. STILL ON EXHIBIT 37. SO WE RE STILL
ON THE FI RST AVENDED COMPLAI NT, AND PARAGRAPH 43 YOU
ALLEGE (AS READ):
"THE AUC BECAME A MEMBER OF
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THE GAC I N JUNE 2012, APPARENTLY ON
THE ADVICE OF | CANN. HOWEVER, | TS
STATUS AS A VOTI NG MEMBER | S
| MPROPER BECAUSE UNLI KE THE
EUROPEAN UNI ON, | T HAS NO
REGULATORY OVER | TS MEMBER STATES. "
LET ME JUST STOP. WHAT YOU RE SAYING IS YOU
DON' T TH NK | T WAS APPROPRI ATE FOR THE AUC TO BECOMVE
A MEMBER OF THE GAC, RIGHT? THAT'S YOUR ALLEGATI ON?
A NO UNLESS YOU WANT ME TO EXPLAI N.
Q SO IS IT YOUR ALLEGATI ON THAT I T SHOULDN T
BE A VOTI NG MEMBER OF THE GAC?
A ITS-- MAY | READ I T?
Q  PLEASE DO
A HOWEVER |T S STATUS AS VOTI NG MEMBER | S
| MMROPER.  YES, ACCORDI NG TO THE VOTI NG MEMBER
PROCEDURE OF THE GAC, YES.
Q  OKAY. AND YOU MADE THE EXACT SAME
ALLEGATI ONS | N THE | RP; RI GHT?

A YES.
Q AND | N PARAGRAPH 44 OF THE FI RST AMENDED
COWPLAI NT -- "M NOWN ON PAGE 10 (AS READ):

"HAVI NG ENCOURAGED THE AUC S
VMEMBERSHI P, | CANN THEN ALLOWNED THE
GAC TO BE USED AS A VEH CLE FOR THE
| SSUANCE OF ADVI CE AGAI NST DCA' S
APPLI CATI ON BY DCA' S ONLY
COVPETI TOR FOR . AFRI CA, THE AUC
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THROUGH ZACR, EFFECTI VELY ENSURI NG
THAT THE RI GHTS TO . AFRI CA WOULD BE
DELEGATED TO THE AUC S CHOSEN
PROXY, ZACR."
AND THEN | T GOES ON TO SAY THAT (AS READ):
"1 CANN ALLOWED THE GAC TO
| SSUE CONSENSUS ADVI CE THAT DCA' S
APPLI CATI ON SHOULD NOT PROCEED DUE
TO | SSUES W TH THE REGQ ONAL
ENDORSEMENTS. "
THAT' S THE ALLEGATI ON YOU MAKE I N THE
COVPLAI NT; RI GHT?
A Rl GHT.
Q AND | NDEED THAT WAS A FOCAL PO NT OF THE
DI SCUSSION IN THE | RP;, RI GHT?

A YES.

Q  LOOKI NG AT PARAGRAPH 30 -- SORRY TO GO
BACKWARDS -- PARAGRAPH 30 ON PAGE 7. |IT SAYS
(AS READ) :

"IN EXCHANGE FOR AUC S
ENDORSEMENT, ZACR SI GNED A CONTRACT
W TH AUC ALLON NG AUC TO ' RETAIN
ALL RI GHTS RELATI NG TO DOTAFRI CA
GILD, I N CONTRAVENTI ON OF THE GILD
GUJI DEBOOK.  THE AUC ALSO HAD OTHER
MOTI VES FOR FAVORI NG ZACR. THE
MEMBERS OF THE AUC COW TTEE FORMED
TO CHOCSE WHO TO ENDORSE FOR THE
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. AFRI CA GTLD WERE | NDI VI DUALS WHO
VERE ALSO MEMBERS OF VARI QUS
ORGANI ZATI ONS AFFI LI ATED W TH
ZACR. "
DO YOU SEE THAT?
A YES.
Q AND THAT' S ANOTHER ALLEGATI ON THAT YOU MADE
TO THE | RP PANEL; CORRECT?

A YES.
Q OKAY. LAST, MAYBE, TWO. | N PARAGRAPH 31 OF
YOUR COVPLAI NT, SO NOWI'M ON PAGE -- |'M SORRY.

YES. PARAGRAPH 31 ON PAGE 7.

THE COURT: THIS IS STILL EXH BIT 37,
CORRECT?

MR LEVEE: YES, IT IS YOUR HONOR  THANK
YOU FOR REM NDI NG ME.

Q BY MR LEVEE: PARAGRAPH 31 SAYS (AS READ):
"ZACR REPRESENTED THAT | T WAS

APPLYI NG FOR THE . AFRI CA GILD ON

BEHALF OF THE AFRI CAN

"COMVUNI TY'" -- AND THE WORD "COVMUNI TY" | S
IN QUOTES -- "HOANEVER, | T FAILED TO SUBM T

THE REQUI RED TYPE OF APPLI CATI ON

FOR ORGANI ZATI ONS APPLY!I NG ON

BEHALF OF THE COMUNI TY, WHICH | S A

TERM OF DESI GNATI ON AND A

DI FFERENTI ATl ON FOR GTLDS;

NEVERTHELESS, | CANN PROCESSED
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ZACR S STANDARD APPLI CATI ON. "

A STANDARD APPLI| CATI ON DCES NOT REQUI RE AN
APPLI CANT TO SHOW THAT I T REPRESENTS A COMVUNI TY.
" LL SAVE THE COURT ALL THE -- | WON T ASK YQU - -
LET'S PUT I T THAT WAY -- TO EXPLAI N THE DI FFERENCES
BETWEEN COMMUNI TY APPLI CATI ON AND STANDARD
APPLI CATI ON, BUT THEY ARE DI FFERENT; RI GHT?

A CORRECT.

Q AND YOU WERE -- YOU RE ALLEG NG I N THE
COVPLAI NT THAT ZACR SHOULD HAVE SUBM TTED AN
APPLI CATION FOR A SO CALLED COWUNI TY TLD; RI GHT?

A CORRECT.

Q AND | NSTEAD ZACR SUBM TTED AN APPL| CATI ON
FOR A STANDARD GTLD, NOT A COMVUNI TY GILD; RI GHT?

A TRUE.

Q AND THHS IS A TOPI C WE DI SCUSSED AT SQOVE
LENGTH DURI NG THE | RP; RI GHT?

A YES.

Q NOWN AFTER THE | RP PANEL | SSUED THEI R FI NAL
DECLARATI ON, THE DCA APPLI CATI ON WAS SENT BACK TO
PROCESSI NG GEOGRAPHI CAL NAMES REVI EW PART OF THE
PROCESS; RI GHT?

A CORRECT.

Q AND ONCE THAT HAPPENED, DCA RECEI VED
SOVETHI NG CALLED, "CLARI FYlI NG QUESTI ONS RELATED TO
THE GEOGRAPHI C NAMES REVI EW; RI GHT?

A YES.

Q CLARI FYI NG QUESTI ONS ARE QUESTI ONS THAT THE
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VENDOR, THE | CC, HAD OF DCA RELATING TO I TS EFFORTS
TO GET PAST THE REQUI REMENT OF THE SUPPORT COF 60
PERCENT OF THE COUNTRI ES OF AFRI CA; RI GHT?

A YES.

Q AND DCA ELECTED NOT' TO SUBM T TO | CANN
ANYTHI NG NEW I NSTEAD IT SAID WE HAVE -- WE VE
ALREADY G VEN YOQU LETTERS, AND THOSE LETTERS ARE
SUFFI CI ENT; RI GHT?

A YES.

Q AND THEN | CANN | SSUED WHAT | T CALLED AN
I NI TI AL EVALUATI ON REPORT, AND | T NOTI FI ED DCA THAT
| TS APPLI CATI ON DI D NOT PASS THE GEOGRAPHI C NAMES
REVI EW RI GHT?

A YES.

Q AND SO | CANN SAI D, WELL, WE CAN ACTUALLY
G VE YQU A LITTLE BIT MORE TIME. WE RE GO NG TO PUT
YOU | NTO SOVETHI NG CALLED, "EXTENDED EVALUATI ON';

Rl GHT?

A Rl GHT.

Q AN EXTENDED EVALUATI ON GAVE YOU SEVERAL MORE
MONTHS TO TRY TO PASS THE GEOGRAPHI C NAMES
REQUI REMENT; RI GHT?

A YES.

Q AND | CANN THEN SENT DCA A SECOND SET OF
CLARI FYI NG QUESTI ONS THAT TOLD DCA THAT THE LETTERS
| T HAD SUBM TTED WERE | NSUFFI CI ENT UNDER THE
GUI DEBOCK; RI GHT?

A Rl GHT.
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Q AND | NSTEAD OF SUBM TTI NG NEW LETTERS OF
SUPPORT, DCA SAI D, WE' RE NOT G VI NG YOU ANYTHI NG NEW
OUR PREVI QUS LETTERS ARE GOOD ENOUGH, THE LETTERS WE
GAVE TO | CANN W TH OUR APPLI CATI ON; RI GHT?

A YES.
Q OKAY. AND, SO AT THAT PO NT DCA
COMMUNI CATED TO -- 1'M SORRY. | CANN COVMUNI CATED TO

DCA THAT | TS APPLI CATI ON WOULD NOT PROCEED BECAUSE
DCA HAD NOT PASSED THE GEOGRAPHI C NAMES REVI EW
Rl GHT?

A Rl GHT.

Q NOW YOU UNDERSTAND THAT PARTI ES CAN FI LE
REQUESTS FOR RECONSI DERATI ON OF THESE KI NDS OF
DECI SI ONS; RI GHT?

A NO.
Q YOU DO NOT UNDERSTAND THAT?
A NO.
MR LEVEE: | QUESS |'M GO NG TO HAVE TO

READ FROM THE LAST TRI AL TRANSCRI PT AGAI N, YOUR
HONOR.

Q BY MR LEVEE: LET ME ASK IT TH S WAY: DO
YOU UNDERSTAND THAT A PARTY CAN FI LE A REQUEST FOR
RECONSI DERATI ON OF BOARD AND STAFF ACTI ONS?

A YES.

Q OKAY. AND SO IN 2013 VWHEN | CANN' S BOARD
ACCEPTED THE GAC S ADVI CE THAT DCA' S APPLI CATI ON
SHOULD NOT PROCEED, THE FI RST THI NG DCA DI D WAS FI LE
A REQUEST FOR RECONS| DERATI ON, RI GHT?
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A Rl GHT.

Q OKAY. BUT AFTER YOU WERE TOLD I N EARLY 2016
THAT YOUR LETTERS DI D NOT PASS -- |'M SORRY, LATE
2015, THAT YOUR LETTERS DI D NOT' PASS THE CGEOGRAPH C
NAMES REVI EW YQOU DI D NOT FI LE A REQUEST FOR
RECONSI DERATI ON AT THAT TI ME; CORRECT?

A VE DIDN T SEE THE PO NT. YEAH

Q BUT THE ANSWER TO MY QUESTION IS YOU DI D NOT
FILE OR SUBM T A REQUEST FOR RECONSI DERATI ON,;
CORRECT?

A NO. | DID NOT EVEN TH NK ABQUT I T.

Q AND DO YOU KNOW WHETHER, UNDER THE TERMS OF
THE GUI DEBOOK AND THE BYLAWS, | F DCA HAD SUBM TTED A
REQUEST FOR RECONS| DERATI ON AND | TS REQUEST HAD BEEN
DENI ED, WHETHER DCA WOULD HAVE BEEN ABLE TO PURSUE A
SECOND | RP?

A NO.

Q IN -- WHETHER OR NOT DCA COULD SUBM T A
SECOND | RP, DCA DI D NOT DO SO?

A | DD NOT KNOW | COULD SUBM T A SECOND | RP.

Q OKAY. AND | NSTEAD ON JANUARY 20 OF 2016,
DCA FILED THFS LAWBUI T; RI GHT?

A Rl GHT.

MR LEVEE: YOUR HONOR, | ACTUALLY AM DONE

WTH My QUESTI ONS; HONEVER, | HAVE A NUMBER OF
EXH BI TS THAT | WOULD LI KE TO MOVE | NTO EVI DENCE.
THESE ARE ALL ON THE JO NT EXH BI'T LI ST, BUT -- AND I
CAN TAKE THEM SEQUENTI ALLY | F THAT' S --

Page 167
www.aptusCR.com



© 00 N oo o A~ W DN P

N N NN NNNRNNRRRRRR R RB R PR
© N O U0 A WNPRP O © 0 ~N O 0 M W NP O

Volume | DotConnectAfrica Trust vs. Internet
Transcript of Proceedings Corp. for Assigned Names and Numbers

THE COURT: WHY DON' T YOU DO THAT. | F YOQU D
JUST STATE WHAT THE EXH BI TS ARE AND | F YOU CAN STATE
THEM I N SEQUENTI AL ORDER.

MR LEVEE: OKAY. SO EXH BIT 4 IS |ICANN S
BYLAWS. THESE WERE THE BYLAWS DATED APRI L OF 2013,
SO THEY WERE THE BYLAWS APPLI CABLE TO THE CLAIMS I N
THE CASE, NOT ANY SUBSEQUENT VERSI ON.

THE COURT: HOW MANY EXHI BI TS DO YQU | NTEND
TO MOVE | NTO EVI DENCE AT TH' S TI ME.

MR LEVEE: LOOKS LIKE I HAVE 15, YOUR
HONCR.

THE COURT: OKAY. VWHY DON' T YOU JUST STATE
VWHAT THEY ARE AND -- BY EXH BI T NUVBER AND JUST A
BRI EF DESCRI PTI ON OF WHAT THE DOCUMENT |S, AND THEN
" LL ASK PLAI NTI FF*'S COUNSEL | F THERE ARE ANY
OBJECTI ONS.

MR LEVEE: THANK YQU, YOUR HONCR

I N ADDI TION TO EXH BI T 4, THE BYLAWS THAT
WERE APPLI CABLE AT THE TIME, EXHIBIT 6 | S THE AVENDED
NOTI CE OF THE | NDEPENDENT REVI EW PROCESS THAT DCA
SUBM TTED TO THE | RP PANEL.

EXH BIT 18 I'S THE | RP PANEL' S DECLARATI ON ON
| RP PROCEDURE. SO IT'S AN ORDER THAT THE | RP PANEL
| SSUED.

EXH BIT 19 IS THE | RP PANEL' S PROCEDURAL
ORDER NUMBER 3. WE LOCKED AT NUMBER 4 BEFORE, AND
YOU ADM TTED THAT I NTO EVIDENCE. EXH BIT 19 IS
NUMBER 3.
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EXH BIT 20 I S A SEPTEMBER 2014 E- MAI L
EXCHANGE BETWEEN COUNSEL FOR DCA, COUNSEL FOR | CANN
AND THE | RP PANEL. THERE WERE A NUMBER OF E- MAI LS.

EXH BIT 21 -- ACTUALLY, | ALREADY GOI THAT
| NTO EVI DENCE.

EXHBIT 27 | S A LETTER FROM DCA | N RESPONSE
TO I CANN' S REQUEST TO -- FOR A REHEARI NG ON A
PARTI CULAR | SSUE.

EXHBIT 28 | S THE | RP PANEL' S PROCEDURAL
ORDER NUMBER 8.

EXH BIT 29 IS THE CLAI MANT' S FI NAL REQUEST
FOR RELI EF THAT YOU MAY RECALL Ms. BEKELE SAYI NG
THERE WAS SOVE QUESTI ON AS TO WHAT RELI EF DCA WAS
ASKING FOR. THI S IS THE FI NAL REQUEST, EXH BI T 29.

EXH BIT 30 IS A LETTER FROM DCA TO THE
PANEL, THE | RP PANEL, RESPONDI NG TO A LETTER THAT
| CANN HAD WRI TTEN TO THE PANEL.

EXHBIT 32 IS THE -- IS A PANEL DECLARATI ON,
| TS ACTUALLY THE THI RD PANEL DECLARATION OF | RP
PROCEDURE. | T'S A PROCEDURAL RULING I N APRIL OF
2015.

EXH BIT 38 IS A LETTER FROM DCA TO THE
MEMBERS OF THE PANEL DATED APRIL 17, 2014.

EXH BI T 39 WAS ANOTHER LETTER FROM DCA TO
THE PANEL DATED APRIL 20, 2014.

M5. BURKE: 39 HAS BEEN ADM TTED.

MR LEVEE: MY APOLOQ ES. 39 HAS BEEN
ADM TTED.
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EXH BIT 40 I S A LETTER, ANOTHER LETTER FROM
DCA TO THE PANEL REGARDI NG DOCUMENT PRODUCTI ON, AND
THAT' S DATED SEPTEMBER 18, 2014.

EXHBIT 41 IS THE JULY 16, 2015, RESOLUTI ON
OF THE | CANN BOARD REGARDI NG THE | RP PANEL' S FI NAL
DECLARATI ON.

AND THAT' S I T.

THE COURT: OKAY. THANK YOU.

ANY OBJECTI ON TO THE COURT' S RECEI VI NG ANY
OF THOSE EXHI BI TS | NTO EVI DENCE.

MR, BROAN:  YOUR HONOR, THE ONLY ONE THAT W\E
HAVE ANY | SSUE WTH IS 20, THE E- MAILS, W THOUT
HAVI NG A CHANCE TO GO THROUGH THEM RI GHT NOW W\E
DON T HAVE ANY OBJECTI ON FOR THE ADM SSI ON FOR
NON- HEARSAY PURPOSES BUT TO THE EXTENT THAT THERE
COULD BE A USE OF ANYTHI NG I N THAT E- MAI L EXCHANGE
THAT WOULD CONSTI TUTE HEARSAY, WE JUST RESERVE ON
THAT | SSUE. BUT OTHERW SE WE HAVE NO OBJECTI ON TO
THE REST OF THE EXH BI TS.

THE COURT:  OKAY.

MR LEVEE: YOUR HONOR, | DON T HAVE AN
OBJECTI ON ON THE HEARSAY SIDE, BUT |'LL JUST SI MPLY
NOTE THESE ARE EXCHANGES W TH THE PANEL THAT ARE
PARTY ADM SSI ONS ON BOTH SIDES, SO | DON T KNOW HOW A
HEARSAY OBJECTI ON COULD APPLY.

MR, BROAN:  YOUR HONOR, THAT MAY WELL BE
RIGHT. | JUST HAVEN T HAD A CHANCE TO FLI P THROUGH
THAT ONE SPECI FI CALLY AND SEE WHAT M GHT BE USED
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THERE.

THE COURT: OKAY. THE COURT RECEI VES | NTO
EVIDENCE EXHI BIT 4, 6, 18, 19, 27, 28, 29, 30, 32,
38, 40, AND 41.

(JONT EXHBIT NOS. 4, 6, 18,
19, 27, 28, 29, 30, 32, 38, 40
& 41 WERE RECEI VED | N EVI DENCE. )

THE COURT: AND AS TO EXH BI'T 20, THE COURT
RECEI VES EXH BI' T 20 | NTO EVI DENCE, BUT PLAI NTI FF MAY
RESERVE THE RI GHT TO RAI SE OBJECTI ON AT A LATER TI ME,
SO IT S SUBJECT TO PLAINTIFF'S RI GHT TO RAI SE
EVI DENTI ARY OBJECTI ONS AT A LATE TI Mg, BUT AT TH S
TIME THE COURT |I'S ORDERI NG EXHI BI T 20 RECEI VED | N
EVI DENCE.

(JONT EXH BIT NO. 20 WAS RECEI VED | N EVI DENCE. )

THE COURT: |IT IS NOVABQUT 4:25 P.M

SO MR LEVEE, DCES THAT COVPLETE YOUR
DI RECT- EXAM NATI ON OF THI S W TNESS?

MR LEVEE: | T DCES, YOUR HONOR

THE COURT: OKAY. THANK YOU.

AND, Ms. COLON OR MR BROWN, DO YOU HAVE ANY
CROSS- EXAM NATI ON FOR THE W TNESS?

MR, BROMN:  YES, YOUR HONOR, WE DO |
EXPECT |I'T TO BE FAIRLY LENGTHY, SO | TH NK I T MAKES
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SENSE AS OF TH S TI ME THAT WE PI CK THAT UP FI RST
THI NG I N THE MORNI NG,

THE COURT: WHAT -- YEAH  THAT' S NO
PROBLEM WHAT'S THE -- VWHAT' S YOUR Tl ME ESTI MATE?

MR BROMWN: | WOULD EXPECT PROBABLY A
SI M LAR AMOUNT OF TI ME THAT WE HAD TODAY. PROBABLY A
COUPLE OF HOURS. TWDO HOURS G VE OR TAKE.

THE COURT: APPROXI MATELY TWO HOURS.  OKAY.

SO WE' RE GO NG TO ADJOURN THE TRI AL AT THI S
TITME. WE WLL RESUME THE TRI AL TOMORROW FEBRUARY 7,
AT 10: 00 A.M; OKAY?

MR, BROAN: THANK YOU, YOUR HONOR.

THE COURT: THANK YQU, EVERYONE.

MR. LEVEE: THANK YQU.

M5. BURKE: THANK YOU, YOUR HONOR.

MR LEVEE: YOUR HONOR, JUST TO ALERT YQU,
MR. BROMWN AND | HAVE SPOKEN. THERE IS A CHANCE - -
AND WE HAVE PREVI EMED THI S BEFORE -- WE' RE GO NG TO
BLEED OVER A LITTLE BI'T I NTO FRI DAY MORNI NG WE' RE
DA NG OUR BEST. WE LL HAVE A BETTER ESTI MATE FOR
YOU. | HAD ALERTED YQU, OR ONE OF US HAD ALERTED YQU
TO TH 'S AT THE FI NAL STATUS CONFERENCE.

| JUST WANTED TO LET YOU KNOW I'M FAI RLY
CONFI DENT VWVE WOULD ONLY TAKE A SHORT Tl ME ON FRI DAY
MORNI NG, AND WE W LL TRY TO FI NI SH TOMORROW BUT
THERE' S TWO MORE W TNESSES AFTER Ms. BEKELE.

THE COURT: OKAY. | APPRECI ATE THAT. |
HAVE A SHORT DAY ON FRI DAY, BUT WE' LL -- LET'S SEE | F
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YOU CAN COVPLETE PRESENTATI ON OF EVI DENCE TOMORROW
AND WE CAN ADDRESS THAT | SSUE AT THE END CF THE DAY

TOVORROW
OKAY.

MR, BROWN:
THE COURT:
MR LEVEE:
THE COURT:

THANK YQU, YOUR HONCR.
THANK YOU FOR RAI SI NG THAT.
THANK YQOU.

AND WE' RE ADJOURNED UNTI L

TOVORROW AT 10: 00 A M, AND WE' RE NOW OFF THE RECORD.

MR, BROWN:
M5. COLON:
MR, LEVEE:

THANK YOQU, YOUR HONOR.
THANK YQU, YOUR HONCR
THANK YQU, YOUR HONCR.

(AT 4:26 P.M THE PROCEEDI NG WAS ADJCQURNED
UNTI L FEBRUARY 7, 2019, AT 10:30 A M)
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SUPERI OR COURT OF THE STATE OF CALI FORNI A
FOR THE COUNTY OF LOS ANGELES

DEPARTMENT NO. 53 HON. ROBERT B. BROADBELT, 11, JUDGE

DOTCONNECTAFRI CA TRUST,
PLAI NTI FF(S),
VS. CASE NO. BC607494

I NTERNET CORPORATI ON FOR ASSI GNED
NAMES AND NUMBERS, ET AL.,

DEFENDANT( S) .

N N N N e e N ! N N

I, LAURIE M LLER, CSR #6457, OFFI Cl AL REPORTER
PRO TEMPORE OF THE SUPERI OR COURT COF THE STATE OF
CALI FORNI A, FOR THE COUNTY OF LOS ANGELES, DO HEREBY
CERTI FY THAT THE FOREGO NG PAGES, PAGES 1 THROUGH 173,
COVPRI SE A FULL, TRUE AND CORRECT TRANSCRI PT OF THE
PROCEEDI NGS AND TESTI MONY TAKEN I N THE MATTER OF THE
ABOVE- ENTI TLED CAUSE ON FEBRUARY 6, 2019.

DATED TH S 12TH DAY OF FEBRUARY, 20109.

mﬁ/{ m . CSR #6457

LAURI E M LLER, COURT REPORTER
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